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UNITED STATES DISTRICT COURT
 
FOR THE NORTHERN DISTRICT OF ALABAMA
 

NORTHEASTERN DIVISION
 

JAMES MASON and JOANNE )
 
PEARSON, )
 

)
 
Plaintiffs, )
 

)
 
v. ) Civil Action No. CV-10-S-02794-CLS 

) 
CITY OF HUNTSVILLE, ) 
ALABAMA, ) 

)
 
Defendant. )
 

)
 

UNITED STATES’ BRIEF AS INTERVENOR AND AMICUS CURIAE IN
 
OPPOSITION TO MOTION TO DISMISS
 

The United States of America, by and through its undersigned counsel, 

respectfully submits the following brief in opposition to the defendant’s motion to 

dismiss as intervenor pursuant to 28 U.S.C. § 2403(a) and as amicus curiae. 

QUESTIONS PRESENTED 

1. Whether plaintiff has pleaded a violation of Section 504 of the 
Rehabilitation Act of 1973, 29 U.S.C. § 704. 

2. Whether Title II of the Americans with Disabilities Act, 42 U.S.C. §§ 
12131-12134, is a valid exercise of Congress’s authority under Section Five of the 
Fourteenth Amendment, to the extent that it ensures physical access to public 
facilities and requires municipalities to maintain accessible streets and sidewalks. 
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3. Whether Title II is a valid exercise of Congress’s authority under the 
Commerce Clause. 

4. Whether the regulations implementing and construing Title II are 
privately enforceable under Title II’s private right of action. 

5. Whether the city’s failure to maintain accessible sidewalks is a violation 
of Title II’s requirement that individuals with disabilities not be excluded from 
public “services, programs, or activities,” 42 U.S.C. § 12132. 

STATEMENT OF THE CASE 

Plaintiffs are residents of Huntsville, Alabama, who require wheelchairs for 

mobility and have limited use of their upper extremities.  Complaint 2 ¶¶ 3-4.  

They allege that they visited various Huntsville municipal properties and failed to 

gain “full, safe and equal access” to the properties in question. Ibid.; see id. at 3-4 ¶ 

5 (listing properties). Plaintiffs allege that these buildings do not meet the ADA 

Standards for Accessible Design in a variety of ways. Id. at 7, 14-32. As a result, 

plaintiffs allege, they are “unable to enjoy access to the benefits of the programs, 

services and facilities owned, operated and/or leased by Huntsville.” Id. at 8 ¶ 22. 

Plaintiffs also cite a variety of specific locations where municipal sidewalks 

lack curb ramps or are otherwise unusable by wheelchair users.  See Complaint 

8-13. They allege that defendants have altered the streets and sidewalks at many of 

these locations in the past two years, but have failed to make them accessible. See, 

e.g., id. at 8 ¶ 23. 
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Plaintiffs brought claims against Huntsville under Title II and Section 504 of 

the Rehabilitation Act of 1973, 29 U.S.C. § 704. They seek (1) a declaration that 

the city is in violation of Title II and the Rehabilitation Act; (2) an injunction 

directing Huntsville to come into compliance with respect to the specific cited 

facilities and services; (3) an injunction directing Huntsville to review its programs, 

services, and facilities; and (4) attorney’s fees. See Complaint 33, 35-36.  They do 

not seek compensatory damages. 

The city moved to dismiss on multiple grounds. First, it contends that, as 

applied to this case, Title II is unconstitutional, because it is not a valid exercise of 

Congress’s authority pursuant to either Section Five of the Fourteenth Amendment 

or the Commerce Clause. The city also contends that the ADA’s private right of 

action does not permit a private plaintiff to enforce Title II’s implementing 

regulations.  It argues that sidewalks and curb ramps are not “services, programs, or 

activities” within the reach of Title II’s accessibility mandate. Finally, it contends 

that the Rehabilitation Act claim should be dismissed because the complaint does 

not state with sufficient particularity which municipal programs receive federal 

funds and so subject themselves to the Rehabilitation Act’s requirements. 

3
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On April 11, 2011, this Court certified the existence of a constitutional 

challenge to a federal statute and granted the United States until June 10 to 

intervene. 

SUMMARY OF ARGUMENT 

1. The plaintiffs have adequately pleaded a violation of Section 504 of the 

Rehabilitation Act, notwithstanding their failure so far to identify the specific city 

programs that receive federal funding but have not met their obligations under 

Section 504. While plaintiffs ultimately must identify these programs to make out a 

Section 504 claim, they do not need to do so at the pleading stage, because this 

information is peculiarly within the possession of the city. This Court should 

address this argument first, as the existence of a valid Section 504 claim renders it 

unnecessary for the Court to consider at this time the city’s arguments regarding the 

constitutionality of Title II. 

2. Should this Court nonetheless reach the question, it should find that Title 

II, as applied to the provision of public facilities, sidewalks, and streets, is a valid 

exercise of Congress’s legislative authority pursuant to Section Five of the 

Fourteenth Amendment.  Before enacting Title II, Congress documented a long 

history of discrimination by public entities against individuals with disabilities, both 

in general and in this specific context. Title II is well tailored to remedy the past 

4
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effects of such discrimination and prevent such discrimination in the future, while 

not imposing excessive compliance costs on public entities.  In short, it is a 

congruent and proportional response to a documented pattern of official 

discrimination in this context, just as it is in the contexts of courthouse access and 

public education. See Tennessee v. Lane, 541 U.S. 509 (2004); Association for 

Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954 (11th Cir. 2005).  In 

arguing to the contrary, the city asks this Court to adopt a mode of analysis rejected 

by Lane and Association for Disabled Americans. 

3. Title II also is valid Commerce Clause legislation, in general and as 

applied to this case.  Here, as in many of its applications, it directly regulates 

commercial activity – in this case, the design, construction, and maintenance of 

physical facilities, sidewalks, and streets – and so it directly affects interstate 

commerce. It is irrelevant whether in some applications Title II regulates purely 

local, non-commercial activity, as Congress may regulate such activity in the course 

of regulating interstate commerce. Moreover, Title II is an integral part of the 

larger Americans with Disabilities Act, which as a whole has a substantial effect on 

interstate commerce. And in this case and other applications, Title II also removes 

barriers to interstate travel and commerce. Because Title II regulates activity, not 

inactivity, the city’s argument that Congress may not regulate inactivity is irrelevant. 

5
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4.  Where, as here, a private plaintiff brings suit to enforce Title II’s 

anti-discrimination mandate, the plaintiff also may enforce regulations that 

authoritatively construe that mandate. See Alexander v. Sandoval, 532 U.S. 275, 

284 (2001).  Most of the regulations at issue here easily meet that standard for 

enforceability, as Congress specifically instructed the Justice Department to 

promulgate them in this form. The Eleventh Circuit’s suggestions to the contrary in 

American Ass’n of People with Disabilities v. Harris, 605 F.3d 1124 (11th Cir. 

2010) (petition for rehearing pending since June 1, 2010) were in dicta and should 

not be followed, as they conflict with Sandoval and the holdings of every appellate 

court to squarely consider the question. 

5. The city is correct that sidewalks and streets are “facilities” and regulated 

as such by Title II. But it errs in contending that the provision and maintenance of 

those facilities is not among the “services, programs, and activities” that must be 

provided in a non-discriminatory manner.  Title II’s plain language, its 

administrative interpretation, and its legislative history all demonstrate that the 

provision of sidewalks and streets meets this definition. The city’s argument to the 

contrary relies primarily on an erroneous panel decision that has been vacated for en 

banc review and is, in any event, unpersuasive. See Frame v. City of Arlington, 616 

F.3d 476 (5th Cir. 2010) (en banc review granted Jan. 26, 2011). 
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ARGUMENT
 

I
 

PLAINTIFFS HAVE ADEQUATELY PLEADED VIOLATIONS OF 

SECTION 504 OF THE REHABILITATION ACT
 

The plaintiffs have adequately pleaded violations of Section 504 of the 

Rehabilitation Act, because they have pleaded all the relevant information they can 

reasonably be required to provide at this stage.  While the city is correct that 

plaintiffs ultimately must establish that the programs alleged to violate Section 504 

receive federal funds, it is unrealistic for plaintiffs to know before discovery which 

programs receive such funds. 

This Court should rule on this question first, because the answer may obviate 

the need to consider the city’s constitutional challenge to Title II. The city’s 

obligations are the same pursuant to Section 504 and Title II, and so as long as the 

plaintiffs maintain a live Section 504 claim, the constitutionality of Title II is a 

purely academic question that should not be decided.  See, e.g., Bennett-Nelson v. 

Louisiana Bd. of Regents, 431 F.3d 448, 454 (5th Cir. 2005) (finding it unnecessary 

to decide whether Title II is valid Fourteenth Amendment legislation where plaintiff 

had identical Section 504 claim), cert. denied, 547 U.S. 1098 (2006); cf. Garrett v. 

University of Ala. at Birmingham Bd. of Trs., 344 F.3d 1288, 1293 (11th Cir. 2003) 

(per curiam) (defendant liable under Section 504 for employment discrimination 

7
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even though Supreme Court ruled Title I of ADA did not abrogate sovereign 

immunity for such claims). 

Section 504, as Spending Clause legislation, applies only to programs or 

activities that receive federal financial assistance. See Koslow v. Pennsylvania, 302 

F.3d 161, 176 (3d Cir. 2002), cert. denied, 537 U.S. 1232 (2003). The plaintiffs’ 

pleading here, while not a model of precision, is sufficient to state a claim under 

Section 504, as it includes “factual content that allows the court to draw the 

reasonable inference that the defendant is liable for the misconduct alleged.”  

Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009). Specifically, plaintiffs’ allegation 

that the city receives federal funds permits this Court to draw the reasonable 

inference that the specific municipal programs responsible for the alleged 

discriminatory conduct receive such funds. 

These are matters regarding the city’s internal organization and funding that 

are peculiarly within the knowledge of the city itself. See Rodriguez v. Plymouth 

Ambulance Serv., 577 F.3d 816, 830 (7th Cir. 2009) (prisoner entitled to limited 

discovery as to whether the defendant was state actor, as prisoner could not be 

“charged fairly with knowing” defendant’s contractual relationship with public 

entity). The city knows far better than the plaintiffs do both its internal 

organization – that is, which municipal programs are responsible for the activities at 

8
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issue here – and which of those programs receive federal funding. See Cohn v. 

Keyspan Corp., 713 F. Supp. 2d 143, 159 (E.D.N.Y. 2010) (“Whether or not any of 

the Utility defendants receives federal funding is a fact peculiarly within the 

possession and control of those defendants, which plaintiff is entitled to discern 

during discovery.”). If, in fact, the allegedly discriminatory activity was 

undertaken by programs that do not receive such funding, the city needs merely to 

demonstrate that, and the Section 504 claim can be dismissed. But the city should 

not be able to accomplish such dismissals without disclosing the relevant 

information; otherwise, it would render itself immune to Section 504 claims through 

opacity. 

II 

TITLE II IS VALID SECTION FIVE LEGISLATION TO THE EXTENT 

THAT IT ENSURES ACCESSIBLE PUBLIC FACILITIES, SIDEWALKS
 

AND STREETS
 

To the extent that Title II of the Americans with Disabilities Act requires 

public entities to make their public facilities, sidewalks, and streets accessible, it is a 

valid exercise of Congress’s legislative authority pursuant to Section Five of the 

Fourteenth Amendment. As applied to this context, Title II is a congruent and 

proportional response to the extensive history of public discrimination against 

individuals with disabilities, including pervasive discrimination in this very context. 

9
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After numerous hearings and other fact-finding, Congress concluded that, 

“historically, society has tended to isolate and segregate individuals with 

disabilities,” and that “such forms of discrimination * * * continue to be a serious 

and pervasive social problem.” 42 U.S.C. § 12101(a)(2). Based on these findings, 

Congress “invoke[d] the sweep of congressional authority, including the power to 

enforce the fourteenth amendment,” to enact the ADA. 42 U.S.C. § 12101(b)(4). 

In doing so, it established a “comprehensive national mandate for the elimination of 

discrimination against individuals with disabilities.”  42 U.S.C. § 12101(b)(1). 

Part of that national mandate is Title II, which addresses discrimination by state and 

local governmental entities in the operation of public services, programs, and 

activities. See 42 U.S.C. §§ 12131-12165. 

Title II was enacted “against a backdrop of pervasive unequal treatment in the 

administration of state services and programs, including systematic deprivations of 

fundamental rights.” Tennessee v. Lane, 541 U.S. 509, 524 (2004). This long and 

broad history of official discrimination suffered by individuals with disabilities 

authorized Congress, pursuant to Section Five of the Fourteenth Amendment, not 

only to bar actual constitutional violations, but also to pass prophylactic legislation 

that remedies past harm and protects the right of people with disabilities to receive 

10
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all public services on an equal footing going forward.1 Ibid.; accord Association 

for Disabled Ams., Inc. v. Florida Int’l Univ., 405 F.3d 954, 958 (11th Cir. 2005); 

Bowers v. NCAA, 475 F.3d 524, 554 & n.35 (3d Cir. 2007). 

Congress is not limited to barring actual constitutional violations. It “may 

enact so-called prophylactic legislation that proscribes facially constitutional 

conduct, in order to prevent and deter unconstitutional conduct.” Nevada Dep’t of 

Human Res. v. Hibbs, 538 U.S. 721, 727-728 (2003). In particular, Congress may 

ban “practices that are discriminatory in effect, if not in intent,” notwithstanding that 

the Equal Protection Clause bans only intentional discrimination. 2 Lane, 541 U.S. 

at 520. What Congress may not do is pass legislation “which alters the meaning of” 

the constitutional rights purportedly enforced. City of Boerne v. Flores, 521 U.S. 

507, 519 (1997). “[T]he line between measures that remedy or prevent 

unconstitutional actions and measures that make a substantive change in the 

governing law is not easy to discern, and Congress must have wide latitude in 

determining where it lies.” Id. at 519-520. The ultimate question is whether there 

is “a congruence and proportionality between the injury to be prevented or remedied 
1 While the city “strongly disagrees” with this conclusion, it nonetheless 

concedes it, see Br. in Supp. of Mot. to Dismiss at 15, as it must, given authority that 
is controlling on this Court. 

2 To the extent that Alsbrook v. City of Maumelle, 184 F.3d 999 (8th Cir. 
1999) (en banc), can be cited for a contrary conclusion, see Br. in Supp. of Mot. to 
Dismiss at 20, it is no longer good law after Lane and Hibbs. 
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and the means adopted to that end.” Id. at 520. Put another way, “the question is 

not whether Title II exceeds the boundaries of the Fourteenth Amendment, but by 

how much.” Constantine v. Rectors & Visitors of George Mason Univ., 411 F.3d 

474, 490 (4th Cir. 2005). 

Thus, the only question for this Court is whether Congress’s response, as 

applied to the class of cases at issue here, was congruent and proportional to the 

record of discrimination it confronted. 

A. This Court First Must Determine What Conduct Title II Requires 
Here 

As a preliminary matter, this Court should not rule on this constitutional 

question until it determines precisely what conduct Title II requires of the 

defendants. See United States v. Georgia, 546 U.S. 151 (2006). Without 

conceding that the complaint states a violation of Title II, the city asks this Court to 

declare that the statute exceeds Congress’s legislative authority. See Br. in Supp. of 

Mot. to Dismiss at 11. But the Supreme Court has clearly instructed that courts 

should not entertain this sort of unfocused and potentially unnecessary constitutional 

challenge. In doing so, it set forth a three-step process for how such constitutional 

challenges in Title II cases should proceed. 

Courts must first determine “which aspects of the [defendant]’s alleged 

conduct violated Title II.” Georgia, 546 U.S. at 159. If Title II was violated, a 

12
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court next should determine “to what extent such misconduct also violated the 

Fourteenth Amendment.” Ibid. Finally, and only if a court finds that the alleged 

“misconduct violated Title II but did not violate the Fourteenth Amendment,” it 

should reach the question whether Congress’s exercise of its Section Five authority 

“as to that class of conduct is nevertheless valid.” Ibid.3 

Accordingly, this Court must first determine whether “any aspect of the 

[defendant’s] alleged conduct forms the basis for a Title II claim.” Bowers, 475 

F.3d at 553.  This rule is in keeping with the “fundamental and longstanding 

principle of judicial restraint” that “courts avoid reaching constitutional questions in 

advance of the necessity of deciding them.” Lyng v. Northwest Indian Cemetery 

Protective Ass’n, 485 U.S. 439, 445 (1988). This constitutional avoidance 

principle is at its apex when courts address the constitutionality of an Act of 

Congress, “the gravest and most delicate duty” that courts are “called upon to 

perform.”  Rostker v. Goldberg, 453 U.S. 57, 64 (1981) (citation omitted); accord 

Northwest Austin Mun. Util. Dist. No. One v. Holder, 129 S. Ct. 2504, 2513 (2009). 

Moreover, by definition, it is impossible to determine whether Title II’s statutory 

remedy is congruent and proportional to the constitutional harm Congress 
3 Georgia and most other cases involving the validity of Title II arose in the 

context of a State contending that Title II did not validly abrogate its sovereign 
immunity. However, that question required the same analysis as applies here with 
respect to whether Title II is valid Fourteenth Amendment legislation. 
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confronted without first ascertaining that remedy’s scope. 

Here, to bolster its case that Title II is constitutionally deficient, the city 

exaggerates the statute’s requirements. In the city’s view, plaintiffs seek “to force 

the City to undertake an enormously expensive overhaul of a vast array of 

City-operated buildings and rights of way, all for the purpose of implementing 

mostly minor alterations * * * that will not meaningfully improve disabled access.” 

See Br. in Supp. of Mot. to Dismiss at 2. But Title II requires no such thing. 

Title II provides that “no qualified individual with a disability shall, by reason 

of such disability, be excluded from participation in or be denied the benefits of the 

services, programs, or activities of a public entity, or be subjected to discrimination 

by any such entity.” 42 U.S.C. § 12132. A public entity must ensure that each 

service, program, or activity, “when viewed in its entirety, is readily accessible to 

and usable by individuals with disabilities.” 28 C.F.R. § 35.150(a).4 To comply 

with this mandate, a public entity need not necessarily make accessible each facility 

that existed prior to 1992, 28 C.F.R. § 35.150(a)(1), nor must it take any action that it 

can demonstrate would result in “undue financial and administrative burdens.” 28 

4 A new version of Title II’s implementing regulations went into effect on 
March 15, 2011. The changes have no impact on the city’s responsibilities here, 
and so this Court need not consider under which version the plaintiffs’ claims – 
which seek both forward- and backward-seeking relief – should be adjudicated. 
We cite the new version in this brief. 
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C.F.R. § 35.150(a)(3). 

By contrast, a public entity must make “readily accessible” any facility that is 

newly constructed or altered after 1992. 28 C.F.R. § 35.151(a). Any facility built 

in conformity with uniform federal standards is “deemed to comply” with this 

requirement, but such conformity is not required where it is “clearly evident that 

equivalent access to the facility or part of the facility is provided.” 28 C.F.R. § 

35.151(c). 

Thus, while framed as a constitutional challenge, many of the city’s 

contentions actually amount to an argument that the plaintiffs fail to state a Title II 

claim. The plaintiffs do not appear to contend that any of the facilities at issue here, 

other than certain streets and sidewalks, are newly constructed or altered since 1992. 

And with respect to existing facilities, Title II never requires a city to make 

“enormously expensive” expenditures that serve little purpose.  See Br. in Supp. of 

Mot. to Dismiss at 2. 

Additionally, the city argues that many of the allegations in the complaint can 

have no impact on the two named plaintiffs.  For example, in response to 

allegations that various facilities lack Braille lettering, the city notes that plaintiffs 

are not blind. See Br. in Supp. of Mot. to Dismiss at 7. Once again, this argument 

has nothing to do with Title II’s constitutionality, but rather concerns the plaintiffs’ 

15
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standing. See Shotz v. Cates, 256 F.3d 1077, 1081-1082 (11th Cir. 2001). We 

take no position on whether (and to what extent) these plaintiffs have standing to 

make the allegations in the complaint. We do, however, ask that this Court, to the 

extent that it considers such arguments germane, rule on them as a matter of standing 

rather than the validity of a federal statute. 

B. The Relevant Context Is The Provision of Public Facilities, Sidewalks, 
and Streets 

While Title II’s remedies apply to all public services, their congruence and 

proportionality can be adjudicated “on an individual or ‘as-applied’ basis in light of 

the particular constitutional rights at stake in the relevant category of public 

services.”5 Association for Disabled Ams., 405 F.3d at 958.  In this case, the 

“relevant category” of services is the provision of public facilities, sidewalks, and 

streets. 

The city does not explain, nor is there a reasonable basis for, its defining the 

relevant category as “entertainment and recreation.” See Br. in Supp. of Mot. to 

Dismiss at 21. Such a category could not even encompass the alleged violations in 

this case. While some of the facilities described in the complaint could be used for 

such purposes, others (such as the public service building) could not. Sidewalks 

5 The United States maintains that Title II is constitutional in all of its 
applications. This case does not require this Court to consider that argument. 
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and streets, meanwhile, are used for a myriad of purposes. 

More fundamentally, the city errs in asking this Court to assess the 

constitutionality of Title II “under the allegations of the complaint in this case.” 

See Br. In Supp. of Mot. to Dismiss at 15. The constitutionality of Title II must be 

adjudicated as applied to broad categories of services provided by public entities, not 

the manner in which particular citizens may use such services. Title II is sweeping 

legislation that remedies a long history of societal discrimination across a variety of 

activities undertaken by public entities. Congress need not, and cannot, lay a 

historical predicate justifying every idiosyncratic application such a law may have 

for individual litigants. 

Lane illustrates this principle well.  The plaintiffs, who had paraplegia, 

contended that courthouses were inaccessible to wheelchair users.  See Lane, 541 

U.S. at 513. As a result, one plaintiff could not appear to answer charges against 

him, while the other could not work as a court reporter. Id. at 513-514.  The 

Supreme Court did not limit the constitutional question before it to either the 

specific judicial services (such as criminal adjudication) alleged to be inaccessible or 

the particular sort of access sought (wheelchair access to a courtroom).  Rather, it 

considered the statute’s constitutionality in the entire “class of cases implicating the 

accessibility of judicial services.” Id. at 531. 
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Accordingly, the Court found relevant to its analysis a number of 

constitutional rights implicated by access to judicial services broadly but not by the 

particular plaintiffs’ claims. Neither of the Lane plaintiffs alleged that he or she 

was excluded from jury service or subjected to a jury trial that excluded persons with 

disabilities.  Neither was prevented from participating in civil litigation, nor did 

either allege a violation of First Amendment rights. Plaintiffs’ disabilities did not 

implicate Title II’s requirement that government, in the administration of justice, 

make available measures such as sign language interpreters or materials in Braille. 

Yet the Supreme Court considered the full range of constitutional rights and Title II 

remedies potentially at issue in the “class of cases implicating the accessibility of 

judicial services.” Lane, 541 U.S. at 531. 

Similarly, in Association for Disabled Americans, the Eleventh Circuit 

properly looked at Title II’s application “in the context of a public education 

institution,” see 405 F.3d at 957. It did not limit its focus to the particular defendant 

(a university) or the particular plaintiffs. Other courts likewise have correctly 

declined to focus their inquiries on the narrow sub-category of public education, 

such as community colleges, at issue in the particular cases before them. See 

Toledo v. Sanchez, 454 F.3d 24, 36 (1st Cir. 2006) (rejecting argument that Congress 

was required to show history of discrimination in higher education in particular); 
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accord Bowers, 475 F.3d at 555. 

Following Lane and Association for Disabled Americans, this Court should 

determine the congruence and proportionality of Title II within the entire “class of 

cases” involving the provision of public facilities, sidewalks, and streets.  See Lane, 

541 U.S. at 531. And it should do so in light of the many fundamental and 

otherwise vital rights that Title II protects in this context, regardless of whether the 

particular plaintiffs here claim to have been deprived of them. See Br. in Supp. of 

Mot. to Dismiss at 19 n.8. 

C. The Rights At Stake In This Context Are Particularly Important 
Ones That Have Long Been Denied to Individuals with Disabilities 

In addition to enforcing the constitutional guarantee against irrational 

disability discrimination, Title II “seeks to enforce a variety of other basic 

constitutional guarantees, infringements of which are subject to more searching 

judicial review.” Lane, 541 U.S. at 522-523. For example, the accessibility of 

courthouses at issue in Lane implicated the exercise of the Due Process Clause, the 

Confrontation Clause, the Sixth Amendment right to a representative jury, and the 

First Amendment right of the public to access trial proceedings. Id. at 523. 

Similarly important constitutional rights are implicated here, by a 

government’s failure to make accessible other public buildings as well as its 

sidewalks and streets. “The appropriateness of remedial measures must be 
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considered in light of the evil presented.” City of Boerne, 521 U.S. at 530. Title II 

was enacted “against a backdrop of pervasive unequal treatment in the 

administration of state services and programs, including systematic deprivations of 

fundamental rights,” Lane, 541 U.S. at 524-525.  In particular, evidence before 

Congress demonstrated systematic failure by municipalities to provide accessible 

public facilities, sidewalks, and streets. It also demonstrated that, as a result, 

individuals with disabilities regularly were burdened in their exercise of 

fundamental rights as well as basic civil participation. 

1. Public facilities 

As a result of the isolation and invisibility of individuals with disabilities – 

isolation and invisibility that have been perpetuated by government policies and 

practices – public facilities in this country historically have been constructed without 

the needs of disabled individuals in mind. One study commissioned by Congress 

found in 1967 that “virtually all of the buildings and facilities most commonly used 

by the public have features that bar the handicapped.” See National Commission on 

Architectural Barriers to Rehabilitation of the Handicapped, Design For All 

Americans 3 (1967).6 And despite the passage of state and federal legislation 

aimed at this problem, progress has been slow.  As Lane observed, one report 

6 This report is available at http://www.eric.ed.gov/PDFS/ED026786.pdf. 
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before Congress noted that, as of 1980, a full seventy-six percent of “public services 

and programs housed in state-owned buildings were inaccessible to and unusable by 

persons with disabilities.” 541 U.S. at 527 (citing United States Comm’n on Civil 

Rights, Accommodating the Spectrum of Individual Abilities 39 (1983) (Spectrum); 

see also Spectrum at 18 n.5.7 Often, the result was the denial of, or serious burden 

on, the exercise of fundamental rights. Testimony before Congress, as well as by 

individual stories submitted to the Task Force on the Rights and Empowerment of 

Americans with Disabilities – a body appointed by Congress that took written and 

oral testimony from numerous individuals with disabilities as to the obstacles they 

faced – illustrated these burdens. See Lane, 541 U.S. at 527 (relying on Task 

Force’s “numerous examples of the exclusion of persons with disabilities from state 

judicial services and programs”).8 

For example, individuals with disabilities experienced extensive 

7 This report is available at http://www.eric.ed.gov/PDFS/ED236879.pdf. 

8 This brief cites certain submissions compiled by the Task Force and 
submitted to Congress. These submissions (along with many others) were lodged 
with the Supreme Court in Board of Trustees of the University of Alabama v. 
Garrett, 531 U.S. 356 (2001), and many of them were catalogued in Appendix C to 
Justice Breyer’s dissent in that case. Justice Breyer’s dissent cites to the documents 
by State and Bates stamp number, see Garrett, 531 U.S. at 389-424, a practice we 
follow in this brief. The documents cited herein also are attached for this Court’s 
convenience in an addendum to this brief. 
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discrimination in voting, largely as a result of the physical inaccessibility of polling 

places. Congress was told of “people with disabilities who were forced to vote by 

absentee ballot before key debates by the candidates were held,” S. Rep. No. 116, 

101st Cong., Sess. 12 (1989) (Senate Report).  One voter was “told to go home” 

because the voting machines were “down a flight of stairs with no paper ballots 

available”; another time, that voter “had to shout my choice of candidates over the 

noise of a crowd to a precinct judge who pushed the levers of the machine for me, 

feeling all the while as if I had to offer an explanation for my decisions.” Equal 

Access to Voting for Elderly & Disabled Persons: Hearings Before the Task Force 

on Elections of the House Comm. on House Admin., 98th Cong., 1st Sess. 45 

(1984).9 A vast number of Task Force submissions confirmed the ubiquity of such 

burdens on “the right to exercise the franchise in a free and unimpaired manner,” a 

right that “is preservative of other basic civil and political rights” such that any 

alleged infringement “must be carefully and meticulously scrutinized.” Reynolds 

9 The persistence of this problem ultimately led Congress to enact further 
protections in the Help America Vote Act of 2001. For example, one witness 
testified of having to rely on poll worker assistance to cast ballots in both 
Massachusetts and California, while “the poll worker attempted to change my mind 
about whom I was voting for. * * * [T]o this day I really do not know if they cast my 
ballot according to my wishes.” Help America Vote Act of 2001: Hearing Before 
the House Comm. on the Judiciary, 107th Cong., 1st Sess. 15 (2001). 
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v. Sims, 377 U.S. 533, 561-562 (1964).10 

Similarly, evidence before Congress demonstrated that inaccessible public 

buildings prevented individuals with disabilities from participating in public 

meetings, accessing government officials and proceedings, and otherwise fully 

exercising the right to petition for redress of grievances that is fundamental to “[t]he 

very idea of a government, republican in form.” United States v. Cruikshank, 92 

U.S. 542, 552-553 (1875); see Romer v. Evans, 517 U.S. 620, 633 (1996) 

(Constitution prohibits laws making it “more difficult for one group of citizens than 

for all others to seek aid from the government”). The Illinois Attorney General 

testified that he had received “innumerable complaints” regarding “people unable to 

meet with their elected representatives because their district office buildings were 

not accessible or unable to attend public meetings because they are held in an 

inaccessible building.” Americans with Disabilities Act of 1989: Hearings Before 
10 One Delaware woman submitted a lengthy chronicle of her efforts to vote – 

including crawling for more than an hour – in two supposedly accessible locations 
that in fact could not accommodate her electric wheelchair.  DE 307-309.  An 
Indiana woman said she “would like to vote again” but had not been able to do so for 
more than a decade because of inaccessible polling places.  IN 653.  A Montana 
man was made to “sit out on the street and fill out a voting form” because his polling 
place, the city’s performing arts center, was inaccessible for wheelchairs. MT 
1027. And a blind woman was refused instructions as to the operation of a voting 
machine.  AL 16. Among the many other instances of such discrimination 
collected by the Task Force, see, e.g., AR 155 (physical barriers prevented citizens 
from voting); DE 303 (inaccessible voting machines); ND 1175 (voting buildings 
inaccessible). 
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the Senate Comm. on Labor and Human Res. and the Subcomm. on the 

Handicapped, 101st Cong., 1st Sess. 488 (1989) (May 1989 Hearings). 

For example, one woman testified that she had to “crawl up three flights of 

circular stairs” to reach the room where “all public business is conducted by the 

county government.”  May 1989 Hearings 663. Another wheelchair user tried 

three times in a year to testify before state legislative committees, and each time he 

“was thwarted by a narrow set of Statehouse stairs, the only route to the small 

hearing room.” IN 626. And a man who used a wheelchair went to city hall to 

lobby for more sidewalks, but could not get into the building, which could be 

accessed only by steps. WI 1758. Evidence before Congress indicated that such 

stories were common. 11 Moreover, while this lawsuit focuses on barriers to 

11 A California woman complained that her county’s administration building 
had only one wheelchair-accessible bathroom – on the fifth floor. Meanwhile, the 
building’s elevator buttons were “so high, many wheelchair users can reach only the 
lower buttons.” The result, she said, was that “emergency trips to the restroom are 
virtually impossible.” CA 246. A New York woman reported that, when in 
Albany visiting her state legislators, she “had to wait 45 minutes to access an 
elevator which ended up being a freight elevator not meant for people.” NY 1119. 
In a New York village, public meetings were held in a second floor meeting room 
“with only stairs for access.” NY 1129. See also H.R. Rep. No. 485, 101st Cong., 
2d Sess., Pt. 2, 40 (1990) (because village “could not see fit to put a ramp in * * * 
physically disabled people were never able to get into that town hall”); OK 1283 
(citing “[n]umerous public meetings in inaccessible facilities”); ND 1175 
(inaccessible council meetings); AL 17 (inaccessible restrooms in state house); AK 
41 (inaccessible restrooms in state legislative information office); ND 1183 
(architectural barriers at county and city buildings); OH 1216 (state, county and city 

(continued…) 
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individuals who use wheelchairs, evidence before Congress indicated that 

individuals with other disabilities similarly faced obstacles in exercising their 

constitutional right to participate in government.12 

As Lane documented, individuals with disabilities long have been shut out of 

inaccessible courthouses, depriving them of a number of fundamental rights 

attendant to judicial proceedings. Moreover, local courthouses often house other 

important public services that also have been denied to those who cannot physically 

access them. See, e.g., WY 1786 (wheelchair user unable to obtain marriage 

license because courthouse was inaccessible). 

Likewise, evidence before Congress showed that inaccessible public 

education facilities regularly denied individuals with disabilities educational 

opportunities. As one witness testified: 

When I was 5 my mother proudly pushed my wheelchair to our local 

(…continued) 
buildings not accessible); OK 1275 (state government held meeting at hotel with 
inaccessible restrooms); VA 1654 (restrooms in government buildings not easily 
accessible); VA 1680 (public buildings lack ramps and library is not accessible by 
wheelchair); VA 1681 (public buildings not accessible). 

12 See, e.g., SC 1457 (no interpreters for individuals with hearing 
impairments at government meetings); OK 1282 (same); VA 1671 (same); UT 1571 
(most public buildings inaccessible for individuals without use of hands, because 
doors have round knobs instead of levers); VT 1633 (public building had no 
mechanism for warning people with hearing impairment that there was fire). 
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public school, where I was promptly refused admission because the 
principal ruled that I was a fire hazard. I was forced to go into home 
instruction, receiving one hour of education trice a week for 3 1/2 years. 

Senate Report, at 7.  Task Force submissions and testimony before Congress 

detailed numerous other instances of inaccessible school facilities. Given the 

centrality of schools in community life, such inaccessibility had a variety of 

consequences for individuals with disabilities, including denial of an education 

alongside their peers,13 parents’ inability to attend parent-teacher conferences and 

otherwise exercise their parental rights,14 and denial of the opportunity to influence 

education policy.15 

Individuals with disabilities have been denied many other essential 

13 See Americans with Disabilities Act of 1989: Hearing Before the House 
Subcommittee on Select Education, 100th Cong., 2d Sess. 77-78 (1988) (October 
1988 Hearing) (student with mobility issues precluded from attending public high 
school by requirement that every student be able to attend classes “in three buildings 
with at least three floors in each building”); Americans with Disabilities Act of 1989: 
Hearing Before the House Subcomm. on Select Education, 101st Cong., 1st Sess. 67 
(1989) (high school told student who used wheelchair that he would have “to be 
bused to a special school 20 miles away because the two-level school at Spencer had 
no elevator”); see ID 543 (school only recently, and only reluctantly, “allow[ed] our 
first person in a wheelchair to attend regular classes,” and still was not fully 
accessible); KY 711 (public university held classes in inaccessible classrooms 
notwithstanding enrollment of wheelchair user, who had to be carried up three 
flights of stairs by classmates). 

14 See AR 154; CT 285-286. 

15 See IL 574 (PTA meetings held at inaccessible school). 
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government services and rights because of the inaccessibility of government 

buildings, evidence before Congress demonstrated. One individual was unable to 

take a driver’s license exam “because it was down a flight of stairs.” ND 1170. 

Many individuals with disabilities could not access their local libraries, see ND 

1192, social service agencies, see AZ 131; AR 145, or homeless shelters, see CA 

216. 

Finally, the inaccessibility of public facilities denied individuals with 

disabilities access to a variety of public activities such as parks, museums, and 

sporting events. As one Task Force submission observed, individuals with 

disabilities often face particular difficulties accessing recreation facilities precisely 

because such facilities are “assumed to be not as important as many other areas in 

our work-oriented society.” NC 1155. Indeed, defendants suggest that it is 

unworthy of federal legislation to ensure that individuals with disabilities can “see 

over standing spectators at baseball games.” See Br. in Supp. of Mot. to Dismiss at 

10. 

While access to any one event or facility may not implicate any fundamental 

constitutional right, the systematic denial of access to the same recreation pursuits as 

others both results from and perpetuates the state-sponsored isolation and 

segregation of individuals with disabilities that has plagued our country for so long. 
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It makes it difficult to ensure “that families function as cohesive units,” “that social 

relationships are initiated and cemented,” and that individuals with disabilities 

otherwise are integrated fully into society. NC 1155. Being systematically shut 

out of facilities otherwise open to the public rendered individuals with disabilities 

second-class citizens in their own communities. See Olmstead v. L.C. ex rel. 

Zimring, 527 U.S. 581, 600 (1999) (unnecessary exclusion of individuals with 

disabilities from community “perpetuates unwarranted assumptions that persons so 

isolated are incapable or unworthy of participating in community life”).  The 

isolation and stigma thereby officially created was a harm of constitutional 

magnitude that Congress was entitled to remedy and prevent. See Hibbs, 538 U.S. 

at 737 (in enacting the Family Medical Leave Act, Congress properly “sought to 

ensure that family-care leave would no longer be stigmatized as an inordinate drain 

on the workplace caused by female employees, and that employers could not evade 

leave obligations simply by hiring men”; the statute “attacks the formerly 

state-sanctioned stereotype that only women are responsible for family caregiving, 

thereby reducing employers' incentives to engage in discrimination by basing hiring 

and promotion decisions on stereotypes”). 

For example, one Utah couple could not access a football field to watch their 

grandson play, an auditorium to watch their daughter perform, or the senior citizens’ 
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meals and functions held at a local school. UT 1613.  A six-year-old girl with a 

hearing impairment was denied placement in a municipal swim class.  WI 

1751-1752.  Lack of accessible facilities routinely shut individuals with disabilities 

out of public swimming pools. See, e.g., CT 294-295; OK 1298; TX 1521. 

Municipal parks enforced “no dog” rules against even children with visual 

impairments who needed guide dogs, see May 1989 Hearings 488, and parks had 

inaccessible bathrooms and other features. See, e.g., AZ 111-112; HI 480; OH 

1218; OK 1271. And individuals with disabilities regularly were excluded from 

watching sporting events that were central to their local communities. See, e.g., MI 

874 (officials at Michigan State University were “neglectful of continuing requests 

received from handicappers for access, reasonable seating, both in number and 

quality, and accommodations” with respect to football stadium); OH 1240 

(wheelchair user unable to attend sporting events at state university with his wife 

and children even though he was a student there). 

Instead, governments often shunted individuals with disabilities into separate, 

more limited recreation programs. See, e.g., NC 1155 (person with visual 

impairment denied access to public parks and recreation program; “he was told there 

were ‘blind programs’ and he should go there”); KS 704-705 (wheelchair user 

unable to sit with his family, relegated to “handicapped accessible” suite at 
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city-owned sports facility); Americans with Disabilities Act of 1989: Hearing Before 

the House Subcomm. on Select Education, 101st Cong., 1st Sess. 74 (1989) (October 

1989 Hearing) (wheelchair user cannot sit next to his family at sporting event). 

2. Sidewalks and streets 

Congress similarly confronted a widespread pattern of disability 

discrimination with respect to municipal provision of sidewalks and streets. 

Governments failed to make even the simplest and cheapest accommodations for 

individuals with disabilities, resulting in the deprivation of those individuals’ ability 

to move around their communities. The legislative history of the ADA includes 

voluminous testimony and other evidence documenting such discrimination and its 

devastating effects. See, e.g., Americans with Disabilities Act of 1989: Hearings 

on H.R. 2273, Before the Subcomm. on Civil & Constitutional Rights of the House 

Comm. on the Judiciary, 101st Cong., 1st Sess. 247 (1989) (House Judiciary 

Hearing) (survey identified “availability of curb cuts” as a “major problem[]” for 

individuals with disabilities); ibid. (“[d]isabled citizens are forced to stay home or 

use the street, because curb cuts and sidewalks are absent or inadequate”). 

For lack of curb cuts or ramps, wheelchair users were forced to “use traffic 

lanes rather than the sidewalks.” CO 272; accord HI 464; KY 717 (“There are no 

alternatives to this dangerous practice.”); VA 1666 (“Its [sic] dangerous in the 

30
 



    

 

  
 

         

        

   

 

           
         

     
 

  
 

     

   

   

                                                           
     

 
  

 
  
   

   
 

    
    

 

     

    

   

 

Case 5:10-cv-02794-CLS Document 21 Filed 06/10/11 Page 43 of 92 

streets.”).  One wheelchair user, forced to ride in the street for lack of curb cuts or 

sidewalk ramps, was ticketed for obstructing traffic. VA 1684. Most horrifically 

of all, Congress was told of one individual who, after encountering an intersection 

without a curb cut, was 

forced * * * to traverse a very dangerous grassy area next to a 50-foot 
drop. He did this safely only to encounter another intersection which 
was inaccessible. As he was trying to lower himself over the curb, he 
lost control of his wheelchair and fell to his death 50 feet below. * * * It 
is a matter of life and death for many of us. 

Americans with Disabilities Act of 1989: Hearing Before the House Subcomm. on 

Select Education, 100th Cong., 2d Sess. 49 (1988) (October 1988 Hearing). 

This lack of accessible sidewalks and streets was endemic across the 

country.16 Even where municipalities did install curb cuts or ramps, they often did 

so haphazardly and ineffectively. See, e.g., IN 618 (city installed curb cuts “in the 

downtown area, but the construction is not consistent and some are not useable by 
16 For just a few more of the many examples in the record before Congress, 

see AK 46 (apartment house “for disabled people and senior citizens only” was in 
“area which did not have even a single curb-cut for wheelchairs on that block”); NY 
1130 (many sidewalks rebuilt without curb cuts, while curb cuts “that do exist are 
not built correctly and therefore are difficult to negotiate”); VA 1683 (city lacked 
“curb cuts in all four corners of its main intersection” and in “much of the sidewalk 
system in its business section”); October 1988 Hearing 5-6 (despite complaints for 
more than seven years, town had inaccessible sidewalks with no curb cuts); see also 
AK 70; CO 272; HI 474; HI 480; IL 554; IL 595; IN 612; LA 773; MS 994; MO 
1003; MO 1004; NV 1051; NV 1054; OH 1234; PA 1429; VA 1674; VA 1676; VA 
1677. 
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those in wheelchairs”; for example, “[t]here are some areas where there is a curb cut 

at one end of the sidewalk but not at the other end”); ME 778 (getting onto ramp 

required two inch “hop,” causing painful jarring).17 

The needless inaccessibility of sidewalks and streets was not limited to a lack 

of curb cuts. Street crossing buttons were placed out of reach of wheelchair users, 

including at an intersection next to a hospital. CA 246. Trees and light poles were 

placed in the middle of sidewalks. See, e.g., SD 1467 (light pole placed in the 

middle of sidewalk, preventing use by pedestrians who were blind or used 

wheelchairs); TX 1483 (same); see also OH 1215 (city planted trees downtown, then 

failed to trim them, resulting in “a hazard to visually impaired persons”); PR 1449 

(sidewalks “too narrow” for passage by individuals with disabilities). 

Moreover, this failure by municipal governments to make sidewalks and 

streets accessible to individuals with disabilities was part of a larger problem 

Congress identified and sought to remedy with respect to “transportation barriers” 

generally. See 42 U.S.C. § 12131(2). Such pervasive barriers included failure to 
17 See also AR 163 (curb cuts “go into the street with no where to go because 

of no curb cuts on the other side”); CA 246 (wheelchair users go to end of block only 
to discover “there is no way to get off on the opposite side”); MT 1017 (street 
corners had curb cuts only in one direction; wheelchair user who desired to cross the 
other street had to “move into the streets at busy intersections in the downtown 
area”); MT 1022 (curb cuts in downtown are “not sufficient and not on all sides of 
the street”); NJ 1072 (curb cut “ended a couple of inches above the roadway”). 
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enforce handicapped parking space requirements, 18 inaccessible public 

transportation,19 and blatant exclusion by many common carriers.20 

As a result, individuals with disabilities were unable to travel independently 

throughout their own communities or beyond, preventing them from working, 

exercising numerous rights, or otherwise being “integrated and mainstreamed into 

society.” H.R. Rep. No. 485, Pt. 2, 101st Cong. 2d Sess. 37 (1990) (House Report); 
18 Illustrating the refusal of local police to take such requirements seriously, 

many individuals reported having to tell a police officer that the officer was 
“illegally parked in a handicapped (clearly marked) zone.” ND 1178. See also DE 
314 (“There are a few handicapped parking spaces [near a court building] but most 
of the time they are occupied by police cars and/or judges’ cars.”); DE 336 
(“[C]ounty and state police park in these spots.”). Even when not themselves 
violating the law, local police would not tow others’ cars improperly parked in 
handicapped spaces. See, e.g., TX 1526; accord AR 146; ME 778; NY 1130; ND 
1175; ND 1187; TX 1551; VA 1647; VA 1654. And even when cities did set aside 
parking spaces for individuals with disabilities, they did so ineffectively. See, e.g., 
TX 1520 (handicapped parking spaces “are usually too narrow” to be used by 
“people who have lift equipped vans”); accord CT 298; DE 303. 

19 A 1982 survey of 83 public bus systems found that, years after federal law 
required them to make their services accessible, only eight had equipped even half 
their buses with wheelchair lifts. See U.S. General Accounting Office, Status of 
Special Efforts to Meet Transportation Needs of the Elderly and Handicapped ii 
(April 15, 1982), available at http://archive.gao.gov/f0102/118372.pdf. 
Meanwhile, of fourteen rail systems surveyed, only three were fully accessible to 
wheelchair users. Id. at iii. 

20 See, e.g., October 1988 Hearing 52 (“I was not allowed to get on some 
planes because I did not have an able bodied person traveling with me.”); Spectrum 
at 39 (discriminatory practices included “refusing to transport people with certain 
handicaps, requiring personal attendants to accompany disabled people even if they 
are fully able to travel alone, and denying passage to guide dogs”). 
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accord Spectrum at 80. As one House committee found, transportation barriers 

impede “efforts to lead spontaneous, independent lives.” House Report, Pt. 4, at 

25. In the words of one woman with a disability: “Living in affordable, accessible 

housing without accessible transportation is like being held under house arrest.” 

MI 968. 

In particular, the failure of municipalities to provide accessible streets and 

sidewalks played a large role in the segregation and isolation of individuals with 

disabilities. See OH 1234 (“I can’t cross many streets because there are no curb 

cuts.”); OH 1240 (“many parts of town are not accessible to me” for lack of curb 

cuts); VA 1678 (because streets lack curb cuts, “I cannot travel in my community 

independently”); VA 1681 (no curb cuts “so that I can travel independently”); WA 

1695 (streets and sidewalks in “poor repair,” making “cane travel difficult” for 

person with vision impairment); WI 1761 (lack of curb cuts and ramps were 

“preventing me from ‘walking’ around [my] neighborhood”).  Individuals with 

disabilities were dependent on unreliable and expensive ride services for even short 

trips that they otherwise could have made themselves. See, e.g., WI 1758 (“I have 

to take the van just to go one block and it costs money.”). 

Access to the public sidewalks and streets is critical to the exercise of many 

other rights, as well as full participation in civic life. See Johnson v. City of 
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Cincinnati, 310 F.3d 484, 498 (6th Cir. 2002) (“The right to travel locally through 

public spaces and roadways – perhaps more than any other right secured by 

substantive due process – is an everyday right, a right we depend on to carry out our 

daily activities.”), cert. denied, 539 U.S. 915 (2003).  As courts have recognized in 

the context of public education, systematically providing individuals with 

disabilities unequal access to a public benefit so vital to their full citizenship causes 

harm that is “vast and far reaching” and interferes with “the future success of our 

society.” Association for Disabled Ams., 405 F.3d at 958; accord Toledo, 454 F.3d 

at 40.  Moreover, the inaccessibility of public streets and sidewalks can directly 

implicate the fundamental rights of association, speech and assembly, as public 

sidewalks and streets are public fora that have been used for such purposes for “time 

out of mind.” Boos v. Barry, 485 U.S. 312, 318 (1988) (internal quotation marks 

omitted). In short, the systematic exclusion of individuals with disabilities from 

streets and sidewalks effectively cuts those individuals off from their own 

communities and greater society.  The isolation and stigma thereby officially 

created amounts to harm of constitutional magnitude, such that Congress may 

remedy it through the Section Five power.  See Olmstead, 527 U.S. at 600; Hibbs, 

538 U.S. at 737; Association for Disabled Ams., 405 F.3d at 958. 

35
 



    

 

  
 

  

  

    

   

  

    

  

 

 

   

                                                           
   

  
    

 
 

   
    

   
    

 

   

     

    

     

Case 5:10-cv-02794-CLS Document 21 Filed 06/10/11 Page 48 of 92 

3. Pattern of discrimination 

Evidence before Congress indicated that this pervasive inaccessibility of 

public facilities, streets, and sidewalks frequently was due to irrational 

discrimination, such that it would fail even rational basis scrutiny. Although cost is 

the reason most often given for not constructing facilities in an accessible manner, 

evidence before Congress demonstrated that, in truth, it is not significantly more 

expensive to construct accessible buildings, sidewalks, or streets.  

One report before Congress concluded that “the cost of barrier-free 

construction is negligible, accounting for only an estimated one-tenth to one-half of 

1 percent of construction costs.” Spectrum at 81. 21 Indeed, as the General 

Accounting Office found, incorporating accessibility features in new construction 

“may even result in cost savings” compared with inaccessible design. Comptroller 

General of the United States, Further Action Needed to Make All Public Buildings 

21 Among the sources for this conclusion was the federal Office of Facilities, 
Engineering and Property Management, which recommended that project cost 
estimates be increased by one-half of one percent to ensure barrier-free construction. 
Between this low estimate and “partially duplicative state and federal requirements” 
that already required some degree of accessibility, the regulations implementing the 
Rehabilitation Act of 1973 – which imposed the same requirements on recipients of 
federal funds as are at issue here – concluded that implementation cost for 
governments was “insignificant.” See Department of Health, Education and 
Welfare, Proposed Rules: Nondiscrimination on the Basis of Handicap, 41 Fed. 
Reg. 20,333 (May 17, 1976). 
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Accessible to the Physically Handicapped 87 (1975) (GAO Report); see id. at 87-91 

(giving specific examples of cheap or even cost-saving accessible design). 22 

Modifying existing buildings is more expensive, costing an estimated “3 percent of a 

building’s value” for “full accessibility,” but still is a relative bargain in light of the 

economic value generated by providing independence to individuals with 

disabilities, who then require substantially less government assistance.23 Spectrum 

at 81, 88. The bottom line, Congress was told, was that “the cost of discrimination 

far exceeds the cost of eliminating it.” Joint Hearing on H.R. 2273, the Americans 

with Disabilities Act of 1989:  Hearing Before the House Subcomms. on Select 

Educ. & Employment Opportunities, 101st Cong., 1st Sess. 57 (July 18, 1989). 

Accordingly, the impediment to accessibility was “not so much real costs, but 

22 This report is available at http://archive.gao.gov/f0402/096968.pdf. 

23 Moreover, making buildings accessible often increases their usefulness for 
all individuals, not just those with disabilities. See, e.g., October 1989 Hearing at 
111 (widened doorways and enlarged elevators not only permitted wheelchair 
access, but also allowed easier moving of heavy equipment); Americans with 
Disabilities Act of 1988: Joint Hearing Before the Senate Handicapped Subcomm. 
and House Select Education Subcomm., 100th Cong., 2d Sess. 65-66 (1988) 
(lowered drinking fountains can be used by children as well as wheelchair users); 
Field Hearing on Americans with Disabilities Act Before the House Subcomm. on 
Select Education, 101st Cong., 1st Sess. 25 (1989) (making high school accessible to 
wheelchairs also would permit attendance by able-bodied students who sprained 
ankles or suffered other temporary injuries); October 1989 Hearing at 11 (elevators 
permit greater access not only to wheelchair users, but also to pregnant women and 
children). 
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perceptions about costs.” See Advisory Commission on Intergovernmental 

Relations, Disability Rights Mandates:  Federal & State Compliance with 

Employment Protections & Architectural Barrier Removal 87 (April 1989);24 see 

id. at 88 (citing “fear of high costs”).  Public officials failed to make buildings 

accessible, not because of accurate cost-benefit analysis, but rather after 

decision-making plagued by “ignorance about the lives and needs of persons with 

disabilities and the negative impact that barriers have on them.” Id. at 87; accord 

GAO Report at 92 (“Since the cost of eliminating barriers is not significant, limited 

progress in eliminating barriers may be due in part to a lack of commitment by 

Government officials.”). Public entities exaggerated the expense of making 

facilities accessible and overlooked simpler solutions. 

With respect to existing facilities, projected costs of making public services 

accessible often were “overestimated and contrary to common sense and 

practicality.” Spectrum at 70. For example, building managers complained of 

being required to “tear out their plumbing and install a new drinking fountain” to 

accommodate individuals with disabilities, when they can “install a five-dollar cup 

dispenser instead.” See National Council on Disability, The Americans with 

24 This report is available at 
http://www.library.unt.edu/gpo/acir/Reports/policy/a-111.pdf. 
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Disabilities Act: Ensuring Equal Access to the American Dream 13 (1995).25 As 

one witness observed, those who make a good-faith effort to accommodate generally 

find that their costs are minimal, but “[i]f they don’t want them, the accommodations 

go right through the ceiling.” The Americans with Disabilities Act of 1989: Joint 

Hearing Before the House Subcomms. on Employment Opportunities and Select 

Education, 101st Congress, 1st Sess. 23 (Sept. 13, 1989). He noted that one 

university spent $1 million for a ramp that proved useless “because it is made out of 

marble and it is as slippery as an ice rink,” whereas a major corporation “made their 

whole national headquarters accessible for $7,600.” Ibid. One wheelchair user 

observed that the town’s curb cuts ended “a couple of inches above the roadway,” 

making them useless, whereas driveways were cut “down to the roadway”: “It is 

hard to believe that there is more consideration for cars than people, but it certainly 

looks that way.” NJ 1072. 

Other anecdotes before Congress demonstrated that irrationality and blatant 

discrimination were responsible for much of the pervasive inaccessibility of public 

facilities. In response to complaints that one city hall was inaccessible, a city 

manager said that he “runs this town” and “no one is going to tell him what to do.” 

AK 73. One state transportation agency, in response to complaints about 
25 This report is available at http://www.eric.ed.gov/PDFS/ED380931.pdf. 

For another telling of this anecdote, see October 1989 Hearing at 145. 
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inaccessible bus service, said: “Why can’t all the handicapped people live in one 

place and work in one place?  It would make it easier for us.” October 1988 

Hearing at 62. One town declined to consult with individuals with disabilities or 

other qualified people before building what was billed as a “handicapped ramp,” 

with the result that it wasted money on a worthless structure. May 1989 Hearings 

at 663-664.26 Another town claimed to a newspaper that it would cost $500 more to 

build a curb with a ramp, prompting a rebuttal letter from a cement contractor. TX 

1483. And the director of an architectural firm specializing in accessible design 

testified that most architects and builders would rather invest time and money 

seeking a variance from accessibility requirements than find out how to comply. 

October 1988 Hearing at 104. 

Accordingly, Lane properly rejected the very argument made by the city – 

that the failure to remove physical barriers to access can always be justified by cost. 

See Br. in Supp. of Mot. to Dismiss at 18. Tellingly, the city is forced to rely on 
26 Experience since passage of the ADA has further shown that threat of 

litigation pursuant to the ADA often is the only way to force towns to take what 
prove to be simple, reasonable steps to avoid harms of constitutional magnitude. 
For example, one city provided no means for a candidate for city council who was in 
a wheelchair to access a platform to address citizens until the Civil Rights Division 
intervened. At that point, the city “agreed to acquire a portable ramp for the 
platform.” See United States Dep’t of Justice, Civil Rights Div., Disability Rights 
Section, Enforcing the ADA: A Status Report from the Dep’t of Justice, Oct.-Dec. 
2001, at 9, available at http://www.ada.gov/octdec01.pdf; accord, e.g., id., 
July-Sept. 1997, at 7 (settlement to make a state general assembly accessible). 
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Justice Rehnquist’s dissent for that proposition, which was rejected by the Lane 

majority. 

D. Title II Is A Congruent and Proportional Response to the Pattern of 
Discrimination It Remedies 

Title II’s measured and focused remedies are a congruent and proportional 

response to the pattern of irrational discrimination that Congress documented in this 

context.  Title II is carefully tailored to (1) require that municipalities make such 

physical modifications as are necessary for their public services to be accessible to 

individuals with disabilities, preventing the denial of many fundamental rights and 

facilitating the integration of individuals with disabilities into society; and (2) 

require that new facilities or alterations be made accessible to individuals with 

disabilities, a step that adds little to costs. At the same time, it does not require 

municipalities to take any unreasonably costly steps or fundamentally alter the 

programs and services they offer. In short, in this context as in others, Title II is “a 

reasonable prophylactic measure, reasonably targeted to a legitimate end.” Lane, 

541 U.S. at 533. 

As Lane concluded with respect to access to courts and judicial services, the 

“unequal treatment of disabled persons” with respect to physical access to public 

facilities, streets, and sidewalks has a “long history, and has persisted despite several 

legislative efforts to remedy the problem.” Lane, 541 U.S. at 531. “Faced with 
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considerable evidence of the shortcomings of previous legislative responses, 

Congress was justified in concluding that this ‘difficult and intractable proble[m]’ 

warranted ‘added prophylactic measures in response.’” Ibid. (quoting Hibbs, 538 

U.S. at 737). Animating Title II’s accessibility requirements is the view that “[j]ust 

as it is unthinkable to design a building with a bathroom only for use by men, it 

ought to be just as unacceptable to design a building that can only be used by 

able-bodied persons.” House Judiciary Hearing at 163 n.4. That is because “[i]t 

is exclusive designs, and not any inevitable consequence of a disability that results in 

the isolation and segregation of persons with disabilities in our society.” Ibid. 

Nevertheless, “[t]he remedy Congress chose is * * * a limited one.” Lane, 

541 U.S. at 531.  Title II requires public entities to make only “‘reasonable 

modifications’ that would not fundamentally alter the nature of the service 

provided.” Id. at 532.  It does not require them “to compromise their essential 

eligibility criteria.” Ibid. Nor does it require them to “undertake measures that 

would impose an undue financial or administrative burden * * * or effect a 

fundamental alteration in the nature of the service.” Ibid. 

In particular, as Lane specifically noted, Title II and its implementing 

regulations require compliance with specific architectural standards only for public 

facilities built or altered after 1992. See 28 C.F.R. § 35.151; Lane, 541 U.S. at 532. 
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By contrast, for “older facilities, for which structural change is likely to be more 

difficult, a public entity may comply with Title II by adopting a variety of less costly 

measures, including relocating services to alternative, accessible sites and assigning 

aides to assist persons with disabilities in accessing services.” Lane, 541 U.S. at 

532 (citing 28 C.F.R. § 35.150(b)(1)). “Only if these measures are ineffective in 

achieving accessibility is the public entity required to make reasonable structural 

changes.” Ibid. “And in no event is the entity required to undertake measures that 

would impose an undue financial or administrative burden, threaten historic 

preservation interests, or effect a fundamental alteration in the nature of the service.” 

Ibid. 

These requirements directly remedy the long history of unconstitutional 

discrimination against individuals with disabilities in this context, i.e., 

discrimination based on irrational stereotypes about and animus towards those 

individuals. Congress had extensive evidence demonstrating that complying with 

accessible architectural standards adds only minor costs to new construction and that 

existing facilities often require only minor renovations to make public services 

accessible. It also had an enormous record of public officials nonetheless refusing 

to take such steps, even where such refusal resulted in the denial of important rights 

and services to individuals with disabilities.  
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Under such circumstances, Congress was entitled to ensure that public 

officials make rational and fair decisions about public facility construction and 

modification. The risk of unconstitutional treatment was sufficient to warrant Title 

II’s prophylactic response. See Hibbs, 538 U.S. at 722-723, 735-737 (in light of 

many employers’ reliance on gender-based stereotypes, Congress’s requirement that 

all employers provide family leave was congruent and proportional response). And 

Congress was entitled to “enact prophylactic legislation proscribing practices that 

are discriminatory in effect, if not in intent, to carry out the basic objectives of the 

Equal Protection Clause.” Lane, 541 U.S. at 520. 

Congress’s response was well targeted to the problem it faced. Title II 

requires that public officials provide real justifications for failing to make newly 

constructed or altered facilities accessible – that is, justifications based on actual, not 

imagined, cost or administrative difficulties. It thus takes direct aim at the 

invidious, class-based stereotypes that otherwise are difficult to detect or prove. 

And by requiring that existing facilities be made accessible to the extent necessary to 

ensure access to public services, Congress directly protected a number of 

fundamental rights – including those at issue in Lane – as well as access to such 

essential aspects of civil life as education and transportation. 

Congress was entitled to do more than simply ban overt discrimination in this 
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context. Not only can such “subtle discrimination” be difficult to prove, see Hibbs, 

538 U.S. at 736, but such a limited remedy would have frozen in place the effects of 

public officials’ prior official exclusion and isolation of individuals with disabilities. 

That discrimination rendered such individuals invisible to government officials and 

planners and created a self-perpetuating downward spiral of segregation, stigma, 

and neglect. “A proper remedy for an unconstitutional exclusion * * * aims to 

eliminate so far as possible the discriminatory effects of the past and to bar like 

discrimination in the future.” United States v. Virginia, 518 U.S. 515, 547 (1996) 

(internal quotation marks omitted); see Hibbs, 538 U.S. at 736. The remedy for 

segregation is integration, not inertia. 

While providing individuals with disabilities with long-denied access to 

public facilities, streets, and sidewalks thus is a legitimate aim of Fourteenth 

Amendment legislation on its own, ensuring such access also is an essential piece of 

the ADA’s larger purpose of ameliorating the enduring effects of this Nation’s long 

and pervasive discrimination against individuals with disabilities. Such 

discrimination was not limited to a few discrete areas (such as access to public 

facilities), but rather constituted the very “kind of ‘class or caste’ treatment that the 

Fourteenth Amendment was designed to abolish.” Plyler v. Doe, 457 U.S. 202, 216 

n.14 (1982). For example, from the 1920s to the 1960s, the eugenics movement 
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labeled persons with mental and physical disabilities as “sub-human creatures” and 

“waste products” responsible for poverty and crime. Spectrum, at 18 n.5, 20; 

accord Lane, 541 U.S. at 535 (Souter, J., concurring); see also Olmstead, 527 U.S. at 

608 (Kennedy, J., concurring) (observing that individuals with mental disabilities 

“have been subject to historic mistreatment, indifference, and hostility”). Those 

decades of officially compelled isolation, segregation, and discrimination rendered 

persons with disabilities invisible to government officials generally as well as to 

those who designed and built facilities for public and private entities alike. They 

also gave rise to and continue to fuel discrimination borne of stereotypes, fear, and 

negative attitudes towards those with disabilities. 

Title II’s requirements with respect to public facilities, streets, and sidewalks 

are part of a broader remedy to a constitutional problem that is greater than the sum 

of its parts. The inaccessibility of public facilities, streets, and sidewalks has a 

direct and profound impact on the ability of people with disabilities to integrate into 

the community, literally excluding them from attending community events, voting, 

working, and many other activities. This exclusion, in turn, feeds the irrational 

stereotypes that lead to further discrimination by public and private entities alike. 

Cf. Olmstead, 527 U.S. at 600 (segregation of individuals with disabilities 

“perpetuates unwarranted assumptions that persons so isolated are incapable or 
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unworthy of participating in community life”). In his testimony before Congress, 

Attorney General Thornburg explained that ending this spiral required “increase[d] 

contact between and among people with disabilities and their more able-bodied 

peers.” House Judiciary Hearing at 196. Accordingly, what was needed was “a 

comprehensive law that promotes the integration of people with disabilities into our 

communities, schools and work places.” Ibid. 

Title II’s requirements, as applied to public facilities, streets, and sidewalks, 

are a vital part of that comprehensive law. They directly ameliorate past and 

present discrimination by ensuring that the needs of persons previously invisible to 

architects, contractors, and others responsible for such facilities are now considered. 

And they ensure that individuals with disabilities are sufficiently integrated into 

society to take advantage of the other rights ensured by the ADA, such as the 

opportunity for employment. 

The bottom line is that, in this context, Title II’s remedial scheme is not “out 

of proportion to a supposed remedial or preventive object.” Kimel v. Florida Bd. 

Of Regents, 528 U.S. 62, 86 (2000) (internal quotation marks omitted). Rather, it is 

“responsive to, or designed to prevent, unconstitutional behavior.” Ibid. 

Accordingly, it is valid Section Five legislation. 

The city’s arguments to the contrary rely on reasoning from the Lane dissents 
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that the majority never adopted and that, in many respects, is flatly inconsistent with 

the majority opinion.  For example, the Lane majority did not acknowledge 

“serious questions” as to whether Title II validly could require access to hockey 

rinks or voting booths.  See Reply Br. at 5. Rather, it simply remarked that the 

constitutionality of such applications was not before the Court. See Lane, 541 U.S. 

at 530. 

It is true that Justice Rehnquist, in dissent, would have found that Congress 

had no authority to require access to public buildings generally. See Lane, 541 U.S. 

at 550 (Rehnquist, J., dissenting).  But the Lane majority rejected the logic 

underlying that conclusion, finding that Title II is valid Section Five legislation as 

applied to courthouses even where lack of access would not result in the deprivation 

of any constitutional liberty.  Similarly, it is true that Justice Scalia, in dissent, 

would have jettisoned the congruent-and-proportional framework entirely and 

restricted Congress’s Section Five authority only to enforcement of actual 

Fourteenth Amendment violations. See id. at 565 (Scalia, J., dissenting).  His 

view, too, is not controlling law. 

Similarly baseless is the city’s argument that Lane’s reasoning applies only to 

that narrow set of cases in which plaintiffs are actually deprived of a fundamental 

right. See Reply Br. at 4-5.  Quite to the contrary, as Justice Rehnquist observed in 
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his dissent, the Lane plaintiffs were not actually deprived of any fundamental rights, 

because they could access the courthouse, albeit with assistance. See Lane, 541 

U.S. at 546-547 (Rehnquist, J., dissenting); id. at 553 (noting that, even as limited to 

the courthouse context, Title II requires accessibility without regard to whether 

anyone has been deprived of due process or any other fundamental right).  That 

made no difference, nor should it have.  The question was whether Congress 

confronted and remedied a history of unconstitutional discrimination in enacting a 

broad statute, not whether particular applications of that statute remedied such 

discrimination. 

Nor does Lane purport to limit Congress’s Section Five authority to remedy a 

history of unconstitutional treatment to those contexts in which the rights that have 

been denied are “fundamental” and so receive heightened scrutiny. It undoubtedly 

is easier to show the requisite history of unconstitutional treatment in such contexts, 

but Lane itself points to instances in which individuals with disabilities have 

suffered discrimination that receives rational basis scrutiny, such as in zoning 

decisions and public education. See Lane, 541 U.S. at 525.  And the Eleventh 

Circuit, in subsequently holding that Title II is valid Section Five legislation in the 

context of public education, reaffirmed that what triggers Congress’s authority to 

pass prophylactic legislation is the history of discrimination and the importance of 

49
 



    

 

  
 

  

    

        

        

  

       

  

    

    

  

       

  

 

  

 

 

   

  

 

Case 5:10-cv-02794-CLS Document 21 Filed 06/10/11 Page 62 of 92 

the right at issue, not whether alleged deprivation of that right receives heightened 

scrutiny. See Association for Disabled Ams., 405 F.3d at 957-958. 

The city’s reliance on Hale v. King, 624 F.3d 178 (5th Cir. 2010), also is 

misplaced. See Br. in Supp. of Motion to Dismiss at 14, 26-28. The Fifth Circuit 

recently withdrew that opinion and replaced it with one that did not reach the 

question of whether Title II is proper Section Five legislation.  Moreover, the 

revised Fifth Circuit opinion vacated the district court decision finding Title II not to 

be congruent and proportional legislation. See Hale v. King, No. 07-60997, 2011 

U.S. App. LEXIS 10642, at *23 (5th Cir. May 26, 2011). 

At its core, the city’s argument is that this Court should adopt the cramped 

view of Congress’s Section Five authority that the Supreme Court rejected in Lane 

and Hibbs and the Eleventh Circuit rejected in Association for Disabled Americans. 

This Court instead should follow controlling precedent, which requires that 

Congress’s Section Five authority be upheld here. 

III
 

TITLE II IS VALID COMMERCE CLAUSE LEGISLATION
 

While this Court need not reach this question if it concludes that Title II is 

valid Section Five legislation, Title II also is a valid exercise of Congress’s 

Commerce Clause authority.  As the Supreme Court reiterated in Gonzales v. 
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Raich, 545 U.S. 1 (2005), there are three “general categories of regulation in which 

Congress is authorized to engage under its commerce power.” Id. at 16. First, 

Congress can “regulate the channels of interstate commerce.” Ibid. Second, it can 

“regulate and protect the instrumentalities of interstate commerce, and persons or 

things in interstate commerce.” Id. at 16-17. And finally, Congress can “regulate 

activities that substantially affect interstate commerce.” Id. at 17. Title II, 

whether looked at as a whole or as applied here, is valid under all three categories. 

A. Title	 II Regulates Activities That Substantially Affect Interstate 
Commerce 

Title II regulates economic activity that substantially affects interstate 

commerce, and so it is valid Commerce Clause legislation, as a whole and as applied 

here. 

Title II directly regulates the activity of public entities, much of which – 

including the activity at issue here – has a direct effect on interstate commerce. At 

issue here is Title II’s regulation of the design and construction of physical facilities, 

sidewalks, and streets. Facility construction and design is “plainly an economic 

enterprise,” and so the Commerce Clause permits Congress to regulate it. Rancho 

Viejo, LLC v. Norton, 323 F.3d 1062, 1068-1069 (D.C. Cir. 2003), cert. denied, 540 

U.S. 1218 (2004).  The city’s argument to the contrary relies on the incorrect 

premise that interstate commerce must be affected by the intended beneficial effect 
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of the law – e.g., “a smooth, unobstructed path” or “access signage,” see Br. in Opp. 

to Mot. to Dismiss at 36 – rather than the actual regulated activity.27 This is a 

misunderstanding of “substantial effects” jurisprudence. 

For example, Rancho Viejo upheld an environmental law that required a 

housing development to be constructed in a manner that did not harm the habitat of 

an endangered toad. Id. at 1064.  It observed that the regulated activity was the 

“planned construction project, not the arroyo toad that it threatens. The ESA does 

not purport to tell toads what they may or may not do.” Id. at 1072. Similarly, 

Title II does not regulate signs or sidewalks. It regulates public entities’ activity in 

designing and constructing those facilities. 

The city makes no argument that design and construction of facilities is not 

economic activity that substantially affects interstate commerce, and such an 

argument would be unavailing. Indeed, Congress regularly exercises its Commerce 

Clause authority to mandate national design and construction standards with respect 

to certain projects, just as it did here. See, e.g., Ray v. Atlantic Richfield Co., 435 

U.S. 151, 166-167 (1978) (involving federal law regulating the design and 

construction of oil tankers). Moreover, in reviewing the validity of Commerce 

Clause legislation, a court’s task “is a modest one.” Raich, 545 U.S. at 22. The 
27 As argued below, it is also true that the existence of accessible facilities 

often has substantial effects. 
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court “need not determine” whether the regulated conduct, “taken in the aggregate, 

substantially affect[s] interstate commerce in fact, but only whether a ‘rational basis’ 

exists for so concluding.” Ibid. 

It makes no difference whether the city’s particular design and construction 

activities have such an effect. For example, Slingluff v. Occupational Safety & 

Health Review Commission, 425 F.3d 861, 867 (10th Cir. 2005), upheld the 

Secretary of Labor’s determination that “construction is in a class of activity which 

as a whole affects interstate commerce,” such that occupational safety standards 

constitutionally may be applied to any company in the construction business. It 

rejected a small stuccoing company’s argument that the company’s activity had no 

such effect; it was sufficient that “the economic activity of stuccoing/construction, 

as an aggregate, affects interstate commerce.” Ibid.; accord United States v. Ho, 

311 F.3d 589, 602 (5th Cir. 2002) (asbestos removal is “very much a commercial 

activity in today’s economy”), cert. denied, 539 U.S. 914 (2003). 

Accordingly, because the design and construction of facilities, as a “class of 

activities,” substantially affects interstate commerce in the aggregate, Congress may 

regulate all such transactions, even those not affecting interstate commerce. Raich, 

545 U.S. at 17-18. Congress need not predict case by case whether and to what 

extent particular activities in the regulated class will contribute to those aggregate 
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effects. Id. at 22; accord United States v. Maxwell, 446 F.3d 1210, 1215 (11th 

Cir.), cert. denied, 549 U.S. 1070 (2006). Thus, the question is not whether an 

individual sidewalk or building affects interstate commerce, see Br. in Supp. of Mot. 

to Dismiss at 35-38, but rather whether the design and construction of such facilities 

around the country has such an effect. See, e.g., Garcia v. Vanguard Car Rental 

USA, Inc., 540 F.3d 1242, 1252 (11th Cir. 2008) (Congress validly regulated local 

rental car transactions; in the aggregate they have substantial impact on interstate 

commerce), cert. denied, 129 S. Ct. 1369 (2009).  

The city may not itself be a commercial entity, but it can and does participate 

in this commercial marketplace. See, e.g., Camps Newfound/Owatonna, Inc. v. 

Town of Harrison, 520 U.S. 564, 586 & n.18 (1997) (nonprofit nursing homes and 

hospitals can engage in activity that substantially affects interstate commerce); 

EEOC v. Wyoming, 460 U.S. 226, 243 (1983) (regulation of public entities as 

employers was valid Commerce Clause legislation). For example, it recently paid a 

commercial contracting company $2.3 million to replace the sidewalk leading to a 

courthouse. See Steve Doyle, Ask Us: Why Did the New Downtown Huntsville 

Sidewalk Deteriorate?, The Huntsville Times, Apr. 27, 2011, available at 

http://blog.al.com/breaking/2011/04/ask_us_why_did_new_downtown_hu.html. 

Title II thus regulates economic activity that has a substantial effect on 
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interstate commerce, in this application and in many others where it regulates public 

entities’ activities that are part of a national market, such as public housing, 

universities, hospitals, transportation services, utilities, and recreation facilities. 

But in any event, it would be valid Commerce Clause legislation regardless, because 

it is an “essential part” of the ADA’s “larger regulation of economic activity” that, 

“viewed in the aggregate, substantially affects interstate commerce.” See United 

States v. Lopez, 514 U.S. 549, 561 (1995).  Title II’s inclusion in a larger statutory 

scheme distinguishes it from the statutes struck down in Lopez and United States v. 

Morrison, 529 U.S. 598 (2000), both of which regulated only a single activity that 

was not fundamentally economic. See Maxwell, 446 F.3d at 1216 n.6; accord 

United States v. Paige, 604 F.3d 1268, 1273 (11th Cir.), cert. denied, 131 S. Ct. 333 

(2010). 

There can be no serious question that much of the ADA directly regulates the 

commercial activity of private business, including Title I (employment) and Title III 

(public accommodations), and so constitutes valid Commerce Clause legislation. 

See, e.g., United States v. Mississippi Dep’t of Pub. Safety, 321 F.3d 495, 500-501 

(5th Cir. 2003) (Title I is valid Commerce Clause legislation). It is well established 

that Congress may mandate anti-discrimination by private entities under its 

Commerce Clause authority, due to the disruptive effects that even local 
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discriminatory acts have on the interstate commercial system. See Katzenbach v. 

McClung, 379 U.S. 294, 299-300 (1964) (upholding Civil Rights Act of 1964’s 

requirement that restaurants serve food without discrimination); Heart of Atlanta 

Motel, Inc. v. United States, 379 U.S. 241 (1964) (upholding Civil Rights Act’s 

requirement of anti-discrimination in public accommodations). Here, Congress 

specifically found that remedying discrimination against individuals with 

disabilities would save billions of dollars that unnecessarily were spent on “expenses 

resulting from dependency and nonproductivity.”  42 U.S.C. § 12101(a)(8). 

As Congress found, many of Title II’s protections, including those at issue 

here, are essential if individuals with disabilities are to realize the full benefits of that 

commercial regulation, such as by working or patronizing private businesses.  See, 

e.g., House Report, Pt. 2, 37 (without transportation, individuals with disabilities are 

prevented from working or otherwise being “integrated and mainstreamed into 

society”). So long as Congress had a “rational basis” for drawing the conclusion 

that Title II is an “essential part” of this regulatory scheme, Title II is valid 

Commerce Clause legislation, regardless of whether it regulates activity that directly 

affects interstate commerce.  See Raich, 545 U.S. at 22-24; accord id. at 37 (Scalia, 

J., concurring) (“Congress may regulate even noneconomic local activity if that 

regulation is a necessary part of a more general regulation of interstate commerce.”).  
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Given the extensive legislative history described in the previous Section as to the 

need for accessible public services, Congress easily had a rational basis for so 

concluding. 

As described in greater length in the previous section, Congress compiled an 

enormous volume of evidence indicating that governmental discrimination 

interfered with the economic participation and self-sufficiency of individuals with 

disabilities.  Without ending this discrimination and requiring accessible public 

services (including but not limited to those at issue here), Congress could not ensure 

that individuals with disabilities could fully enjoy the benefits of non-discrimination 

in employment and public accommodations. For example, without accessible 

sidewalks, streets, and other means of transportation, individuals with disabilities 

could not seek employment or visit public accommodations. While “the absence of 

particularized findings does not call into question Congress’ authority to legislate” 

under the Commerce Clause, “congressional findings are certainly helpful in 

reviewing the substance of a congressional statutory scheme, particularly when the 

connection to commerce is not self-evident,” and so courts should consider such 

findings “when they are available.” Raich, 545 U.S. at 21.28 

28 The city’s statement that Congress failed to make such findings, see Br. in 
Supp. of Mot. to Dismiss at 37 n.14, appears to be based on the city’s 
misunderstanding of the connection that Congress found between interstate 

(continued…) 
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Moreover, Congress could rationally conclude that permitting discrimination 

by public entities would undermine private compliance with the ADA.  Title II 

often applies to government services that have private-sector counterparts, including 

the facility design and construction at issue here. Requiring private entities, but not 

public providers, to bear the costs of accommodating individuals with disabilities 

would place private providers at a competitive disadvantage, discouraging them 

from voluntary compliance with Title III’s requirements. For example, a private 

college may be less likely to install a wheelchair ramp if a nearby public college is 

under no such requirement. 

Finally, Congress understood that elimination of discrimination in 

employment under Title I and public accommodations under Title III required 

changing attitudes. When public entities do not provide for participation by 

persons with disabilities, they contribute to the stereotypical attitudes and ignorance 

that Congress found at the core of much of the discrimination it targeted in Titles I 

and III. See Olmstead, 527 U.S. at 600 (government discrimination against 

individuals with disabilities “perpetuates unwarranted assumptions that people so 

isolated are incapable or unworthy of participating in community life”). Congress 

(…continued)
 
commerce and disability discrimination by public entities. The connection is not
 
simply that more accessible public facilities will attract more out-of-state visitors, 

see id. at 36-37, and so it is irrelevant that Congress made no findings to that effect.
 

58
 



    

 

  
 

   

     

  

      

 

    

    

   

   

     

    

   

 

     

     

  

    

   

Case 5:10-cv-02794-CLS Document 21 Filed 06/10/11 Page 71 of 92 

could rationally conclude that changing the practices of public entities was vital to 

changing behavior in the commercial marketplace. Cf. Paige, 604 F.3d at 

1273-1274 (upholding ban on purely intrastate production of child pornography, 

partly on the ground that it “would cause some persons to cease all involvement in 

the possession or production of child pornography,” thus indirectly affecting 

interstate commerce). 

It is thus irrelevant whether Title II applies to some non-economic activities of 

public entities.  “A complex regulatory program * * * can survive a Commerce 

Clause challenge without showing that every single facet of the program is 

independently and directly related to a valid congressional goal. It is enough that 

the challenged provisions are an integral part of the regulatory program and that the 

regulatory scheme when considered as a whole satisfies this test.” Hodel v. 

Indiana, 452 U.S. 314, 329 n.17 (1981); accord Lopez, 514 U.S. at 561. Nor does it 

matter that Title II lacks any jurisdictional element restricting its application to 

activities that substantially affect interstate commerce. See Br. in Supp. of Mot. to 

Dismiss at 37 n.14. As explained above, the activities at issue here do substantially 

affect interstate commerce, and in any event Congress need not limit Title II’s reach 

to such applications. See Maxwell, 446 F.3d at 1218 (finding it irrelevant how 

much jurisdictional element in child pornography statute limited law’s reach, 
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because “it is within Congress’s authority to regulate all intrastate possession of 

child pornography”).29 

Accordingly, courts have found that Congress acted within its Commerce 

Clause authority in enacting the Fair Housing Amendments Act (FHAA), Pub. L. 

No. 100-430, 102 Stat. 1619 (1988), codified at 42 U.S.C. § 3604. Like Title II, the 

FHAA prohibits disability discrimination by public entities, in order that individuals 

with disabilities can participate fully in the housing marketplace.  As the Fifth 

Circuit concluded, the link between the regulated activity and commerce “is direct. 

We do not need to pile ‘inference upon inference’ to see that by refusing to 

reasonably accommodate the disabled by discriminatory zoning laws, there will be 

less opportunity for handicapped individuals to buy, sell, or rent homes.” Groome 

Res. Ltd. v. Parish of Jefferson, 234 F.3d 192, 215 (5th Cir. 2000). Title II similarly 

ensures that public discrimination does not deprive individuals with disabilities of 

the opportunity to partake fully in interstate commerce, and so it too is valid 

Commerce Clause legislation. 

The city’s argument to the contrary relies on a misreading of Morrison, a case 
29 The city’s reliance on Klingler v. Department of Revenue, 366 F.3d 614 

(8th Cir. 2004), is misplaced. The Supreme Court vacated and remanded that 
decision for further consideration in light of Raich and Lane. See 545 U.S. 1111 
(2005). On remand, the defendants abandoned their argument that Title II was 
invalid Commerce Clause legislation. See Klingler v. Department of Revenue, 433 
F.3d 1078 (8th Cir. 2006). 
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that it suggests stands for the broad proposition that remedying local acts of 

discrimination is not within Congress’s Commerce Clause authority, effectively 

overruling Heart of Atlanta. See Reply Br. at 11-12. But the law at issue in 

Morrison did not broadly remedy gender discrimination. Rather, it narrowly 

banned gender-motivated crimes against violence, local crimes that typically 

involve no direct economic transaction of any kind and have no more economic 

effect in the aggregate than any other crimes of violence or any other regulation of 

families. See 529 U.S. at 615-616. Accordingly, the Court reasoned that 

upholding such a law under the Commerce Clause power could “completely 

obliterate the Constitution’s distinction between national and local authority.” Id. 

at 615. 

Such reasoning is inapplicable here.  The ADA is sweeping 

anti-discrimination legislation that, among other things, directly regulates 

commercial transactions. Title II is an integral part of the ADA’s overall scheme, 

and it directly regulates commercial activity such as the design, construction, and 

maintenance of facilities at issue here. Whatever the outer limits of Congress’s 

Commerce Clause authority may be, Title II does not approach them. 

B. Title	 II Removes Barriers to the Use of the Channels and 
Instrumentalities of Interstate Commerce. 

Title II also is valid Commerce Clause legislation because the disability 
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discrimination it bars, in general and as applied to this case, interferes with the use of 

the channels and instrumentalities of interstate commerce. Congress’s Commerce 

Clause authority includes the power to remove such obstructions in all channels of 

interstate commerce – including such diverse channels as highways, railways, 

navigable waters, airspace, telecommunications networks, and national securities 

markets, see United States v. Ballinger, 395 F.3d 1218, 1225-1226 (11th Cir.) (en 

banc), cert. denied, 546 U.S. 829 (2005) – thereby encouraging interstate travel and 

commerce. It also includes the power to protect the free use of the instrumentalities 

of interstate commerce, which include all those “people and things themselves 

moving in commerce.” Id. at 1226. Title II, in general and in its applications here, 

removes barriers to the use of these channels and instrumentalities of interstate 

commerce and permits individuals with disabilities to travel freely and be full 

participants in national commercial markets. 

The city incorrectly suggests that the federal legislation must directly regulate 

the channels or instrumentalities of interstate commerce themselves to be valid 

under this Commerce Clause theory.  See Br. in Supp. of Mot. to Dismiss at 35 

(asserting that wheelchair ramps and sidewalks are not “interstate transportation 

routes”); ibid. (asserting that municipal programs and services cannot be 

instrumentalities of interstate commerce).  So long as the law is aimed at removing 
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obstructions to interstate travel and commerce, it need not regulate the actual travel, 

commerce, or instrumentalities to be valid Commerce Clause legislation. For 

example, in Pierce County v. Guillen, 537 U.S. 129 (2003), the Supreme Court 

upheld a law barring the use in lawsuits of certain information regarding the 

maintenance of interstate roads.  The direct object of regulation – state court 

discovery rules – was not itself a channel or instrumentality of interstate commerce. 

But that was irrelevant, the Court held, because the statute “can be viewed as 

legislation aimed at improving safety in the channels of commerce and increasing 

protection for the instrumentalities of interstate commerce.” Id. at 147.30 

The city does not contend that Title II fails to meet this 

removal-of-obstruction standard, so this Court need not consider its challenge 

further. In any event, Title II meets this standard as well. 

It is well established that racial discrimination in public accommodations has 

disruptive effects on the interstate commercial system, and so Congress may 

30 Similarly, in Ballinger, the Eleventh Circuit rejected the notion that 
Congress lacked the authority to ban entirely intrastate arson committed by someone 
who used the interstate highway system to reach the crime sites. See 395 F.3d at 
1227. The defendant argued unsuccessfully that Congress only could criminalize 
the interstate travel itself under its Commerce Clause authority, not the intrastate 
crime on noncommercial enterprises (churches) that followed. See also Vanguard 
Car Rental, 540 F.3d at 1250-1252 (preemption of state torts related to car rentals 
was valid Commerce Clause legislation; although it did not directly regulate 
interstate commerce, it removed “intrastate burdens and obstructions to it”). 
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mandate anti-discrimination under its Commerce Clause authority. See Heart of 

Atlanta, 379 U.S. at 256. As the Court found in Heart of Atlanta, interstate travel is 

obstructed when travelers are unsure, due to racial discrimination, whether they will 

be able to use public accommodations along the way or at their final destination. 

Id. at 253. Similarly, individuals with disabilities are less likely to travel when they 

are uncertain whether they will be able to access government facilities along the way 

(e.g., rest stops, visitor bureaus, police stations) or at their final destinations (e.g., 

government offices, state parks, museums, historic sites, public hospitals). And 

inaccessible sidewalks and streets not only deter individuals with disabilities from 

traveling, but they prevent those individuals from accessing interstate travel at all. 

“How obstructions in [interstate] commerce may be removed – what means 

are to be employed – is within the sound and exclusive discretion of the Congress.” 

Heart of Atlanta, 379 U.S. at 261-262. Title II and its implementing regulations 

constitute a rational and comprehensive response to the barriers Congress identified. 

As applied to this case, they ensure that individuals with disabilities can use the 

sidewalks and streets that are the gateway to both local and interstate travel and 

commerce. And they give those individuals confidence that such travel will be 

worthwhile, because government services and public facilities will be accessible 

anywhere those individuals choose to travel. 
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While Title II thus removes barriers to interstate travel and commerce such 

that it is valid Commerce Clause legislation even limited to its narrow application 

here, such a showing need not be made. See Maxwell, 446 F.3d at 1215 (observing 

that Supreme Court precedent leaves “doubt” that “in the Commerce Clause context, 

an as-applied challenge may ever be sustained so long as Congress may 

constitutionally regulate the broader class of activities of which the intrastate 

activity is a part”). Rather, it is enough that the ADA as a whole – a sweeping law 

that regulates private and public activities, commercial and non-commercial alike – 

accomplishes such removal of barriers and that Title II is “an integral part” of this 

program. Hodel, 452 U.S. at 329 n.17; accord Raich, 545 U.S. at 22; Lopez, 514 

U.S. at 561. 

The city does not contend that the ADA as a whole does not remove barriers 

to interstate travel and commerce within the meaning of Commerce Clause 

jurisprudence, and no such argument would be available. A leading purpose of the 

ADA as a whole is to reduce the isolation of individuals with disabilities and 

integrate them into the national network of interstate commerce, travel, and other 

opportunities. As the Court held in Heart of Atlanta, accomplishing such 

integration is well within Congress’s Commerce clause authority. 
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C. Title II Does Not Regulate Inactivity 

In its reply brief, the city argues for the first time that, notwithstanding the 

analysis above, Title II is invalid Commerce Clause legislation because it regulates 

“inactivity,” i.e., it penalizes the city for failing to act. This Court need not decide 

whether the Commerce Clause authority admits to limitations of this nature, because 

Title II does not, in fact, regulate anything that could be characterized as 

“inactivity.” 

Title II regulates public entities that are actively providing public “services, 

programs, or activities,” providing that individuals with disabilities may not “be 

excluded from participation in or be denied the benefits of” such activity.  42 

U.S.C. § 12132.  It bars public entities from actively “subject[ing] to 

discrimination” individuals with disabilities. Ibid. And it requires public entities 

that are newly constructing a facility or altering an existing activity to make that 

facility or the altered portion “readily accessible.” 28 C.F.R. § 35.151(a).  In each 

application, it is the public entity’s action that subjects it to regulation, not its 

inaction. 

Here, any obligations that Title II may impose on the city to make facilities 

accessible stem either (1) from the need to access those facilities to participate in 

services, programs, or activities housed inside; or (2) from the city’s act of newly 
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constructing or altering those facilities. See, e.g., Kinney v. Yerusalim, 9 F.3d 1067, 

1073 (3d Cir. 1993) (“Congress felt that it was discriminatory to the disabled to 

enhance or improve an existing facility without making it fully accessible to those 

previously excluded.”).  If the city takes no covered action with respect to an 

existing facility – that is, neither uses it to provide a public service, program, or 

activity nor alters it – Title II imposes no obligation at all. 

IV 

JUSTICE DEPARTMENT REGULATIONS AUTHORITATIVELY
 
CONSTRUING TITLE II ARE ENFORCEABLE UNDER TITLE II’S 


PRIVATE RIGHT OF ACTION
 

The city also errs in asserting that the plaintiffs, in suing under Title II’s 

private right of action, may not enforce compliance with Title II’s implementing 

regulations. 

As the city concedes, see Br. in Supp. of Mot. to Dismiss at 41, Title II’s broad 

anti-discrimination mandate is privately enforceable. See Barnes v. Gorman, 536 

U.S. 181, 184-185 (2002). And where, as here, regulations validly interpret that 

mandate as applied to specific situations, requirements set forth in those regulations 

are as enforceable as the statutory language itself. Alexander v. Sandoval, 532 U.S. 

275, 284 (2001). Indeed, because such regulations “authoritatively construe” the 

statute, it is “meaningless to talk about a separate cause of action to enforce the 
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regulations apart from the statute.” Ibid. There can be no independent analysis of 

the enforceability of the regulations, because “[a] Congress that intends the statute to 

be enforced through a private cause of action intends the authoritative interpretation 

of the statute to be so enforced as well.” Ibid. 

The city does not contend that the regulations at issue here fail to validly 

construe Title II, and such an argument would be unsuccessful. Title II broadly 

provides that “no qualified individual with a disability shall, by reason of such 

disability, be excluded from participation in or be denied the benefits of the services, 

programs, or activities of a public entity, or be subjected to discrimination by any 

such entity.” 42 U.S.C. § 12132. The regulations at issue are consistent with that 

mandate, as well as statutory language making clear that among the bill’s intended 

effects was remedying “the discriminatory effects of architectural, transportation, 

and communication barriers,” including the “failure to make modifications to 

existing facilities.” 42 U.S.C. § 12101(a)(5); see Tennessee v. Lane, 541 U.S. 509, 

531 (2004) (“Congress required the States to take reasonable measures to remove 

architectural and other barriers to accessibility.”). 

Moreover, Congress specifically called for the Justice Department to 

promulgate the regulations in question.  See Shotz v. City of Plantation, 344 F.3d 

1161, 1179 (11th Cir. 2003). It instructed the Attorney General to implement Title 
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II by promulgating regulations that set forth public entities’ specific duties pursuant 

to Title II’s broad mandate.  42 U.S.C. § 12134(a). And it directed the Attorney 

General, in writing those regulations, to make them consistent with specific rules the 

Department of Justice and the Department of Health, Education, and Welfare had 

adopted in earlier regulations to implement Section 504 of the Rehabilitation Act.  

See 42 U.S.C. § 12134(b). Congress’s mandate that such standards be promulgated 

gives those standards the force of law, just as if Congress had written them into the 

statute. Helen L. v. DiDario, 46 F.3d 325, 332 (3d Cir.), cert. denied, 516 U.S. 813 

(1995); accord Shotz, 344 F.3d at 1179. 

Because the substantive regulations construing Title II thus are valid 

interpretations of the statutory mandate, which itself is enforceable in a private right 

of action, they are enforceable through that right of action.31 Accordingly, those 

appellate courts that have squarely decided the issue have held that a violation of 

these implementing regulations is enforceable through a suit under Title II. See 
31 The one regulation cited in this case that does not conform to this analysis 

is the requirement in 28 C.F.R. § 35.150(c)-(d) that public entities create transition 
plans for making required structural changes by a specified deadline (that has long 
since passed). This regulation is more administrative than substantive, for which 
reason courts have held that it, unlike the other regulations at issue here, does not 
directly implement the non-discrimination mandate. See, e.g., Lonberg v. City of 
Riverside, 571 F.3d 846, 850-851 (9th Cir. 2009), cert. denied, 131 S. Ct. 78 (2010). 
We take no position on whether the transition plan requirement is privately 
enforceable. 
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Ability Ctr. of Greater Toledo v. City of Sandusky, 385 F.3d 901, 910 (6th Cir. 

2004); Chaffin v. Kansas State Fair Bd., 348 F.3d 850, 858 (10th Cir. 2003).32 

By contrast, Sandoval involved a regulation that did not authoritatively 

construe the statute that gave rise to a private right of action. At issue in Sandoval 

were regulations adopted pursuant to Section 602 of the Civil Rights Act that banned 

disparate-impact discrimination. The regulations thus exceeded the prohibitions of 

Section 601 of the Civil Rights Act, which bans only intentional discrimination, 

rather than authoritatively construing them.  Accordingly, it was irrelevant that 

Section 601’s requirements are enforceable through a private right of action. 532 

U.S. at 280-281. Instead, the disparate-impact regulations could be enforced only if 

Section 602, the separate statutory provision authorizing the promulgation of those 

regulations, similarly conferred a private right of action, and Sandoval held that it 

did not. Id. at 288-289. Here, however, the regulations at issue are fully consistent 

with the statutory provision that is enforceable through a private right of action, and 

so Sandoval itself provides that the regulations similarly are enforceable. 

The Eleventh Circuit did not hold otherwise in American Ass’n of People with 

32 As the city acknowledges, see Br. in Supp. of Mot. to Dismiss at 54 n.22, 
Frame v. City of Arlington, 616 F.3d 476 (5th Cir. 2010), rehearing en banc pending, 
upon which the city heavily relies for a different proposition, also suggests that Title 
II’s private right of action may be used to enforce the requirements set forth in the 
implementing regulations. See id. at 484. 
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Disabilities v. Harris, 605 F.3d 1124 (11th Cir. 2010). In that case, the district 

court found that the defendants had violated only an implementing regulation and 

not Title II itself. See id. at 1131. On appeal, the Eleventh Circuit held that the 

district court erred by “no mention of enforcing [the regulation] through the ADA; 

rather, it treated [the regulation] as creating a freestanding right to sue.” Id. at 1135 

n.24. Additionally, the Court held that, in any event, the defendants’ conduct did 

not violate the regulation. Id. at 1136-1137. Harris did not decide whether a 

plaintiff may allege a violation of Title II as authoritatively construed by the 

implementing regulations, a situation not before it. See Haddad v. Arnold, No. 

3:10-cv-414, 2010 U.S. Dist. LEXIS 143059, at *44-45 (M.D. Fla. July 9, 2010) 

(Harris does not preclude plaintiff from alleging violation of Title II as construed by 

regulations). 

It is true that dicta in Harris – issued without the benefit of briefing on the 

question from the parties – can be read to suggest that 28 C.F.R. § 35.151(b), which 

requires that existing public facilities be made accessible when they are altered, also 

may not be enforceable in an action brought under Title II.  This dicta directly 

conflicts with Sandoval, the appellate courts that have squarely considered the issue, 

and the Eleventh Circuit’s own prior statement that the substantive regulations 

implementing Title II validly construe the statutory mandate. See Shotz, 344 F.3d 
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at 1179; Shotz v. Cates, 256 F.3d 1077, 1079-1081 (11th Cir. 2001).  Accordingly, 

it should not be followed.33 

V 

FAILURE TO MAINTAIN ACCESSIBLE SIDEWALKS VIOLATES TITLE 
II’S REQUIREMENT THAT PUBLIC SERVICES BE ACCESSIBLE 

Finally, the city errs in contending that, because sidewalks and streets are not 

“services, programs, or activities,” 42 U.S.C. § 12132, it has no obligation to make 

them accessible. See Br. in Supp. of Mot. to Dismiss at 51-56.  Rather, the city 

contends, sidewalks and streets are merely “facilities” that it need not make 

accessible except to the extent that their inaccessibility bars access to other services, 

programs, or activities. But the fact that sidewalks and streets are facilities simply 

means that the city also must comply with Title II standards applicable to facilities. 

It does not mean that the city may provide the service of constructing and 

maintaining these facilities without making these services available to all. 

First of all, this Court need not decide this question of statutory interpretation, 

because the plaintiffs allege that all of the sidewalks and streets in question have 

been newly constructed or altered since 1992. Accordingly, Title II requires that 

they be constructed or altered in accordance with accessible construction standards, 
33 Because these words in dicta have the potential to confuse litigants and 

lower courts (as in this case), we asked the Eleventh Circuit in June 2010 to rehear 
that much of its decision. The motion for rehearing remains pending. 
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like any other newly constructed or altered facilities. See 28 C.F.R. § 35.151(i)34 

(requiring that newly constructed or altered streets and pedestrian walkways “must 

contain curb ramps”); 28 C.F.R. § 35.151(b) (requiring newly constructed or altered 

facilities to be accessible); Kinney, 9 F.3d at 1069 (3d Cir. 1993) (city must install 

curb ramps when it resurfaces city streets). 

In any event, the provision and maintenance of sidewalks is a “service[], 

program[], or activit[y]” that must be carried out in a non-discriminatory manner 

like any other. As the Supreme Court has recognized, those statutory terms are 

unambiguously broad. See Pennsylvania Dep’t of Corr. v. Yeskey, 524 U.S. 206, 

212 (1998). Indeed, Section 504 of the Rehabilitation Act specifically provides that 

“the term ‘program or activity’ means all of the operations of” a covered public 

entity.  29 U.S.C. § 794(b) (emphasis added).  Congress required Title II to be 

interpreted at least as broadly as Section 504, see 42 U.S.C. § 12201(a), and so the 

term “services, programs, or activities” is best read to cover all of a public entity’s 

operations, as some circuit courts have held. See Barden v. City of Sacramento, 

292 F.3d 1073, 1077 (9th Cir. 2002), cert. denied, 539 U.S. 958 (2003); Johnson v. 

City of Saline, 151 F.3d 564, 570 (6th Cir. 1998); Innovative Health Sys. v. City of 

White Plains, 117 F.3d 37, 44-45 (2d Cir. 1997). 

34 This provision was codified at 28 C.F.R. § 35.151(e) until March 15, 2011. 
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This Court need not decide whether the term should be read so expansively, 

because the provision and maintenance of sidewalks and streets falls under any 

reasonable reading of “services, programs, or activities.” Indeed, the provision and 

maintenance of a system of sidewalks and streets for pedestrians to move about for 

personal, commercial, or other reasons is among the most fundamental and 

important of “services” provided by most cities. See Barden, 292 F.3d at 1077 

(recognizing that “maintenance of public sidewalks * * * is a normal function of a 

municipal entity”); Kinney, 9 F.3d at 1070 (noting that Philadelphia has 300 

employees devoted to the routine maintenance of public roads); cf. Everson v. Board 

of Educ., 330 U.S. 1, 17-18 (1947) (listing “public highways and sidewalks” among 

archetypal “general government services” that also include “ordinary police and fire 

protection” and “connections for sewage disposal”). Sidewalks permit pedestrians 

not only to stay clear of road traffic, but to access shops and businesses, means of 

public transportation, places of employment, and government offices and facilities. 

And for “time out of mind,” sidewalks have been used for the purpose of public 

association and speech. Boos v. Barry, 485 U.S. 312, 318 (1988).  It is 

unsurprising that, as explained in Point I, the legislative history of Title II is replete 

with references to the need for accessible sidewalks and streets. 

The provision of this overarching service, meanwhile, relies on discrete 
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government “activities,” ranging from the initial construction of the sidewalks and 

streets to inspection and repair. And, in most cases, the provision of that service 

likely is undertaken as part of a city “program[].” Accordingly, when an individual 

with a disability is denied the use of a sidewalk system because that system is 

inaccessible, he or she is “excluded from” and “denied the benefits of” the “services, 

programs, or activities of a public entity,” and “subjected to discrimination” by the 

public entity. 42 U.S.C. § 12132. 

Not only does the provision and maintenance of sidewalks and streets fall 

within the plain language of “services, programs, or activities,” but the statutory text 

consistently has been so construed by the entity responsible for administering Title 

II. The regulations construing Title II provide that public entities with 

responsibility over existing sidewalks must develop a transition plan for installing 

curb ramps by a certain date. 28 C.F.R. § 35.150(d)(2). As the Department of 

Justice explained, these requirements were premised on the view that “maintenance 

of pedestrian walkways by public entities is a covered program.” See Notice of 

Proposed Rulemaking: Nondiscrimination on the Basis of Disability in State and 

Local Government Services, 60 Fed. Reg. 58,462 (Nov. 27, 1995). That position, 

embodied in the Department’s regulations implementing Title II, is entitled to 

substantial deference. See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 
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467 U.S. 837, 844 (1984). 

While resort to legislative history is unnecessary here, that legislative history 

further demonstrates that Congress sought to ensure that individuals with disabilities 

would have equal access to this vital service. For example, the House Report 

accompanying the ADA explained that, under Title II, “local and state governments 

are required to provide curb cuts on public streets” because the “employment, 

transportation, and public accommodation sections of this Act would be 

meaningless if people who use wheelchairs were not afforded the opportunity to 

travel on and between the streets.” House Report, Pt. 2, 84. As detailed in Point I, 

information submitted to Congress established that one of the greatest barriers that 

individuals with disabilities faced in participating in the economic life of 

communities was the inability to use transportation systems, including sidewalks, to 

reach places of employment and commerce. 

It is thus evident, from the plain language of the statute, its administrative 

interpretation, and the authoritative legislative history, that the provision and 

maintenance of sidewalks and streets is among the “services, programs, or 

activities” that public entities must make accessible. The city makes little attempt 

to argue to the contrary, but rather refers this Court to the reasoning of a Fifth Circuit 

panel decision that has been vacated for en banc review. See Frame v. City of 
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Arlington, 616 F.3d 476 (5th Cir. 2010), en banc review granted Jan. 26, 2011.  Not 

only is the panel decision no longer in force, but it is unpersuasive. 

The Frame panel appeared to reason that sidewalks and streets are “facilities,” 

not “services.” See 616 F.3d at 485-487. This statement is true as far as it goes – 

as noted above, Title II imposes independent obligations with respect to sidewalks 

and streets as facilities – but it answers the wrong question.  As Judge Prado 

explained in dissent:  “The question is not whether the physical structures that 

compose the sidewalks are a service; rather, it is whether a city provides a service 

through the construction, maintenance, or alteration of those sidewalks. The 

answer, of course, is yes.” Id. at 490 (Prado, J., dissenting). And it is far from 

anomalous that Title II regulates the physical structures as facilities and the 

provision and maintenance of those structures as a service. It does the same with 

respect to any other service that depends in part on the provision of physical 

facilities. For example, a prison is a physical facility, but it also is used to provide 

covered services and programs. See Yeskey, 524 U.S. at 210. 

Again, this analysis matters little with respect to sidewalks and streets that are 

newly constructed or altered and so must be made accessible even as “facilities.” 

Furthermore, with respect to those that have not been newly altered or constructed, 

the mere fact that one stretch of sidewalk is not accessible or that one corner lacks a 
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curb cut does not necessarily constitute an exclusion from this public service. 

Rather, the question is whether the service, “when viewed in its entirety,” is 

accessible to individuals with disabilities to the same extent as it is for others.35 28 

C.F.R. § 35.150; see, e.g., Association for Disabled Ams. v. City of Orlando, 153 F. 

Supp. 2d 1310, 1320-1321 (M.D. Fla. 2001) (finding that, while public arena built 

before 1992 would not be compliant with accessibility requirements for post-1992 

construction, it offered sufficient access to programs offered there). For example, 

as the Justice Department has explained: 

To promote both efficiency and accessibility, public entities may 
choose to construct curb ramps at every point where a pedestrian 
walkway intersects a curb. However, public entities are not necessarily 
required to construct a curb ramp at every such intersection. 
Alternative routes to buildings that make use of existing curb cuts may 
be acceptable under the concept of program accessibility in the limited 
circumstances where individuals with disabilities need only travel a 
marginally longer route. In addition, the fundamental alteration and 
undue burdens limitations may limit the number of curb ramps 
required. 

60 Fed. Reg. at 58,463. The record right now is insufficient to adjudicate the 

35 There is no inconsistency between the position taken here and an 
interpretive letter cited by the city in which the Justice Department opined that a city 
had no obligation under Title II to ensure that all sidewalks are free of snow. See 
Br. in Supp. of Mot. to Dismiss at 54-55. Title II does not require a public entity to 
provide a new or different public service, e.g., the prompt clearing of snow or the 
construction of a new stretch of sidewalk, that it otherwise would not provide. 
Rather, it requires that, where the public entity does provide a service, it provides 
equal access to individuals with disabilities. 
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ultimate question of whether the city’s failure to provide accessible sidewalks and 

curb cuts denies individuals with disabilities the benefit of this public service. 

CONCLUSION 

The city’s motion to dismiss should be denied. 

Respectfully submitted this the 10th day of June 2011, 

JOYCE WHITE VANCE 
UNITED STATES ATTORNEY 

/s/ Lloyd C. Peeples 
LLOYD C. PEEPLES, III 
Assistant United States Attorney 
1801 4th Avenue North 
Birmingham, AL 35203 
Telephone: (205) 244-2116 

THOMAS E. PEREZ 
Assistant Attorney General 

JESSICA D. SILVER 
Principal Deputy Chief, Appellate Section 

/s/ Sasha Samberg-Champion      
SASHA SAMBERG-CHAMPION 
Attorney 
U.S. Department of Justice 
Civil Rights Division, Appellate Section 
P.O. Box 14403 
Ben Franklin Station 
Washington, DC 20044-4403 
(202) 307-0714 
sasha.samberg-champion@usdoj.gov 
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CERTIFICATE OF SERVICE 
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served by electronically filing the foregoing with the Clerk of the Court via the 
CM/ECF system, which will send notification of the filing to all attorneys of record. 

/s/  Lloyd C. Peeples 
LLOYD C. PEEPLES, III 
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    UUUJn 

A blino woman, :a .new resioent to Alabama, went to vote 

and was refusea instructions on the operation of the voting 

machin€. 

A hospital refusea to allow an interpreter to accompany 

a deaf patient in the examination room. 

Is this reasonable accommodation or discrimination? 

These ex amples cannot be answereo wi th the rheto ric of 

reasonable ~ccomooation but rather must be dealt with as an 

issue of discrimination. 

Even the published standards and guidelines which 

established the use of the access symbol and which were 

aoopted by theA·rchi tectural and Transportation Barrie·rs 

compliance Boaro, the Ame.rican National Standards Institute 

and by stat·e Fire Marshals--eventhe.se standards--are 

discriminatory.. These minimu1Tl guioelines prov.ide access £o.r 

disabled people who have full range of motion and use of their 

upper arms and sho~lders. 

Today medical ano·technological advances allow many 

pepple with quadriplegic disabili t.ies ,which include limited 

arm extension,the opportunity to enter 'the work·force. 

However, minimulIl guidelines prevent these same incH viduals 

from using switches, electrical outlets, thermostats, tissue 

and towel dispensers and racks, restroom facilities, ano the 

1 
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list could go on ana on ana on~ That's discrimination. 

For instance, these guidelines present three basic 

designs for restroom stalls and §how thre~ respective methods 

of wheelchair transfers. One desi gn is recommended as 

providing access to the majority of disabled people. However 

this design, which requires more floor space, 

is rarely chosen by architects, contractors and owners. The 

cheaper design is almost unifo.rmly chosen. This. 

discriminatory choice, based on economics not equality, 

restricts many people with quad-r iplegic disabilities from 

using restroom facilities. Discri~ination based on disability 

must stop. 

A personal re-ie.rence to make a point: I have to drive 

home to use the bathroom or call my husband to drive in and 

help me because the newly renovat.d State Bouse in which I 

work is not accessible to me. It's accessible to paraplegic, 

but not quadriplegic, staff and visitors. I can't sue the 

state because it complied with minimum standards, and I"stress 

the word minimum. 

But is this reasonable accommodation? Can you picture 

senator Dole as a quadriplegic w6rking under these 

conditions? Can you imagine the phone call? • wEi 

Elizabeth, honey, I've gotta go. Can you rush down and help 

me?-

2 
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votejust.2 
votejust 

A VOTE FOR JUSTICE. 

00041 

1 URGE THE CONGRESS TO ENACT, A~Q THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE AMERICANS ~ITH DISABILITIES . ACT OF 
198a, ~HICE \lILL EFFECTIVELY PROTECT ALL PERSONS ·'HTH 
DlSABILITIES AGAINST DISCRIMINATION ON TEE BASIS OF EANDICAP. 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND ~f1ICc] ~ILL ENABLE ALL PEOPLE ~ITfi DISABILITIES TO 
ACHIEVE THEIR FULL POTENTlAL FOR lNDEPENDENCE, P.RODUCTIVITY AND 
QUALlTY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 

~ ~ W ~ ·~~X.JSj 
~ ~~~ ~ \5 'o~). p, 
~.~ -~.~7 ~ ~~ ~ 
~ ~~~~.~~\~ 
~.~~. \~ ~ ~.~. ~ 
~ ... ~ ~~~~~~~ 
\&L ;?~~~~ ~~~ ~ ~ 
~ .Q.p~. ~.~ 'L a~ ~ 
\~ ~~ \h.-o~~~ .>. 

~~~-
.ddTo.", ~ \" 0 <;, ~~ 

0~0--,& \ ~ '(' . ~ 9.S \ ~ 
tel: lq i) \ )~ \.\ S - SOb 0 0 
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.I 00046 
votejust.2 
votejust 

A VOTE .FOR JUSTICE. 

1 URGE THE CONGRESS TO ENACT, MH~ THE PRES IDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS 'WITH DISABILlTIES ACT OF 
1988, 'WHICH 'WILL EFFECTIVELY PROTECT ALL PERSONS ~ITE 

DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF 7HOSE BASIC SERVICES AND 
BUMAN SUPPORT SYSTEMS NeCESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND WEICel 'WILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR lNDEPENDENCE, . PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLO'WING 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 

tel: 
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S:CPTEHBER 24, 1988 . --~-., 

.. -.'\ 
,r' MR. JOID~IIT ELLIS 

STATB REPRESEl~ATIVE 
3111 C STRuT 

) 

SUITE 455 
.,ANCHORAGL, AK. 99503 

DEAn REPRESENTATIVE ELLIS: 

RE: RAlwICAPP:S:D ACCESSIBILITY TO CITY OF S:CiL!ffiD BUIL:DIHGS 

We 'havemajor pro'bleIiis' iIiSe\;,ard,regarding"accessibil::Ltj to City and. St
ate buildings for the handicapped and disabled. For ::Sxamnle: There is 
no accessibility to Seward City Hall, the musewn, ('Which is dovmstairs) 
and the Ray building, (which is 3 stories high, and has very narro'\'! stair
ways) and numerous other City and State buildings for i;lle handicapped. 
This is :DEPLOR_~L3! 

Another problem in Seward is: There are .no parlcing spaces available in the 
do\'mto\'ffi business district, marked handicapped. He definitely need them. 
Seward. liayor Harry Gieseler, stated that vIe don't need any handicapped par..;.. 
king in the dovmtown business district. .I feel 2 handicapped parldng spac
es on each side of the street, is not as};:ing to much to comply with. We 
have designated areas for taxi cabs. 

Another problem, in Sev,Tc.rd., is lack of enforcement, o:f people \'rho are not 
handicapped, parli:ing in handicapped places. I have pictures of City of 
.3eVlard Officals, who are not hand.icapped, .parldng in marked areas ,for the 
handicapped. I have other docuInentation supporting .my accusations, in the 
form of letters, from cit:czens of Se\'!ard • 

. Seward ?olice Ohie.f Louie Bencardino and. Lt. :Don Earl are informed about 
the situation, but refuse to enfOrce the la1;! according i;o Senate :Dill 78. 

Seward City l·~anager Darryl 3chaef:ermeyer and Eayor Gieseler and Represent-
. at.ive Bette Cato are insensitive to the needs of the handicap-oed and. dis
abled, especially accessibility t 0 City ani 3tate buildings ill 3eward. 

For ~:;·::aI!lple: ·'.Then Se\-lard. resident, Ers t:arrJon (-.Iher husband is handicapped) 
approached. 8i ty I·;anager, Lr. Schaeferrneyer, in his o:ffice about this prob
lem, he replied "That he rUl?-s -this to\'m (meaning Se1;!ard) anJ no one is go
ing ,to tell him \'lhat to do. II 

Also 3.epI'esen~ative :Bette Cato, at a 3tate teleconference, (-which I have a 
tape of.) stated, IIThere is nothing J: can d.o for you I·:rs 3:armon as a Hepre
sentati ve, This is a City of Sevlard. internal matter. II I feel Representati
ve Bette Cato is down ri;-ht ~ust passing the buclc. 

In closin8; I \'iant a complete ~1::!?3Tl.GA'1::;:Cl: of the entire City of Seward 
Officials that would becoIJe in-vol ved .:Ln this natter, and also as to what 
happen to the ::)150,000 that \-!as. allocated to the 8i ty of Se'ward, for acc-

'. essibility to Se\'lard City Ea11, -for the handica:9ped and disabled • 

.. ---) If r:J:'. ,3cnaefermeyer and. Eayor G ie seler and ?cepre sent ati ve Lette Cato, are 
not compassionate enougl1 to hear an:] act upon the urgent concerns ana. needs 
of the handicalJped and disabled in 3e\'/ar:3, thel1 they should. AI,}· :rr:~.3TGF Ili-
IiKDI.!!.TI.:LY! ! ! 
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Apache Junctior.~ Arizona 85219 

7-8-88 

Just:' n l!J. Dart 
Ch~li rperson CongrE-ssi ant5.1 ! e~s}-:: FOi-C: Oil I::i 52-.. ni J. i ti 2:=· 

907 6th street, S.W. 
Si...lite 516:: 
Washington, D.C. 20024 

Dear Mr. DC'.rt 

Re; "Isn't ther-e a law· that protects me?" 
America~s with Disability Act of 1988. 

I am an individual confined to a electric wheelchair and I 
believe that this act is very essential to all disable people. 
There is alot tci be improved o~ in the field of health insur-ance 1 

accessibility, employment, and recreation. If I wrote every 
situation and bad bccurrance this letter would be a novel se ! 
will net de that. The important thing I have noticed since my 
accident is that there afe alot of people that are willing to 
help in any way they can. I will ment~on some areas that need 
attention and with the help of this new act they will be dene 
cot-t .... ectl '/-

I ~·Ja·::; 2. t/oc2.tien2.1 F:eh2.bilitartioiJ (voc. l-enab.) clier1t since 
e2.t-ily 1980. As a client voc. rehat:... told me that 'they ~",il1 help 

.. me \fJi th my' educati en and van modi f iC2.ti ons. The edLtcati on went 
well but the van modifcations were a sore issue. They helped me 
modify a Dodge van which was done in the summer of 1980~ The 
first time I looked at the eqL~pment especially the lift I voiced 
my opinion that· the lift chosen would not be safe for a persen ef 
my size. This sparked a six year diagrsement with the Department 
of Economic Security which is ever Vocational Rehabilitation. 

Du~-ing this si>: year pet-iod I could not find but one 
organization to help represent me for voc. rehab. thought I was a 
angry individual and taking out my frustrations on every thin~. 
The organization that helped represent me was the Maricopa 
f:ldvi sor-y Counc i 1 and i of ~·Jas' t for t'hem my concer-n·s ~"'0L!-:l d of gone 
unnoti CEd. The i =·S.Lte th2.t I ~·Je.s cCi,lcerned c-.bc'_\t ~·~clS my physi ce.1 
safety for the li~t that was initalle~ in my van was. unsafe the 
very day plaCEd in service. It only took SiK years to prove ~hat 
point. If it took six years to prove such a basic issus how lcn~ 
would it of taken voc. rshab. to solve a more life threatening 
5i tLt2.t.i on. Attacted are some documentations that prove my 
orce2.l. 

The above situation shews the need for closer monitoring of 
federal and state agenciss that help disable in~ividuals. To 
insure that the safety and well being of ths the client is always 
first in any program. 

Alsc I would like to mention that I enjoy camping, fishing, 

7 
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· .- .. ; 0 0 11 2 -. 
should be enjoyed by all d~sable, elderly, and able botied 
people. The reason that I am bring this up i.s that I have gene 
to many federal and state ~orest recreation sites that the toilet 
facilities, pathes, camp sites, and general consideration were 
lacking. ! know that the forest servicEs are tring to change 
things, but if they would consul~ a disable person before they 
build building, paths.~ '2.nd facili-ties. This would help fOI~ years 
to come so all can enjoy nature arid recreational sites ensuring 
accessibility for all. Also there should be regUlations to help 
insure this accessibility. Because when it comes down to it we 
disable individuals are people with feelings and needs like every 
body else. So if you have a~y questions or need help in drafting 
this act please contact me. Thank you for time and look forward 
for a complete passage of this long needed act. 

~Si~cer~ 
~e Escobar 

(602) 982-7430 

8 
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votejust.2 
votejust 

A VOTE FOR JUST ICE-. 

00145 

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE AMERICANS WITH DISABILITIES ACT Of 
1988, WHICH WILL EFFECTIVELY PROTECT ALL PERSONS WITH 
DISABILITIES AGAINST DISCRIMINATlON ON THE BASIS OF HANDICAP. 

- I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC ~RVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE TBEIRFULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES; 

10 
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votejust.2 
votejust 

6 VOTE FOR JUSTICE. 

00146 

I URGE THE CONGRESS TO ENACT, AND TEE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERlCANS ~ITH DISABILITIES ACT Of 
1988, ~ICH ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 

DISABILITIES AGAINST DISCRIMINATION ON TEE BASlS OF BANDICAP. 

I FURTHERMORE URGE TEE ESTABLISHMENT OF TaOSE BASIC SERVICES AND 
SDMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY. DAY 
LIFE, AND ~HICH ~ILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
Acar EVE TEEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTlVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I Hl\VE PERSONALLY EXPERIENCED AND/OR OBSERVED TaE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITH DISABIL1TIES: 

.J-.4\.. GL 

.J~.". 

· ~. 

fJ-

N",,_~ ~ ~~. 
An ~v~~-VVL{2 ~4 ~~ ~ 

/II ~ o..;t-d~~ 0"'\.. .~ ~~ _ 
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'00154 

A VOTE FOR JUSTICE. 

1 URGE TEE eONGR.ESS Tel ENACT. AND THE PRESIDENT TO SUrF-OFT AND. 70 
SIGN, LEGISL.';TION SUCE AS TEE AMEli1 CANS \.iITH DISAEILIT~E': ACT Of 
19e.e, !,.lEICH \.il1L EFFECTlVELY F.ROTECT ALL PERSONS \.iITE 
DISA5ILITJES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAF. 

I FU?TEERMORE tlRGE TEE ISTABLI SHHENT O? THOSE BAS] C' SERVI CES An~ 
HUHl~N SUPPORT SYSTEMS NECESSARY TO MAl:E R 1 GETS REi:.L I N EVERY DAi' 

. UFE; AND r,.;'HICH i-lILl ENABl.E ALL FEOFLE i-llTH DISABILITIES TO 
ACE1EH TEEIR FUll POTENTIAl FOR INDEPENDENCE, FRODUCTIVI7Y AND 
QtiHITY OF LIFE IN TRE MAINSTREAM OF SOCIETY. 

I a;'.'E PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLOi-lJNG 
rI5:F.IMlt~A710N AGAINST FEOr:i .. E !,.lITH IiISAEll1T1ES: 

12 
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vot:ejust.2 
votejust 

II VOTE FOR JUSTICE. 

1 URGE TBE CONGRESS TO ENACT, AND TEE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATIqN SUCE AS TEE AMERICANS ~ITE DISABILITIES ACT OF 
1988, WEICB ~ILL EFFECTIVELY PROTECT IILL EERSONS WITH 
DISABILITIES AGAINST DISCRIMINATION ON TEE BASIS OF EANDICIIP. 

I FURTHERMORE URGE TEE ESTABLISBMENT OF TEOSE BASIC SERVICES AND 
BUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND RHICS WILL ENABLE ALL PEOPLE WITE DISABILITIES TO 
ACHIEVE TEEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TBE MAINSTREAM OF SOCIETY .. 

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLOWING 
. DISCRIMINATION AGAINST PEOPLE WITE DISABILITIES: 

address: ?o w b~ 3 ~ PI 

tel: 
1~ R<iltK> U'!.\. 0tio~ 

So J - ~ flL- b 7.6 '7 
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SOl/S-co-iS as (ii'c:"c~/':':JD) G J 

Hr.' Justin Dart I Jr. 
907 Six Street S:W. 
Apartment 516 C 

. Washington, D,C4 20024 

Dear Mr. Dart, 

My name is Adrian Horton. 

July 7, 1988 

Specialist at the Independent Living Resourc Center. In the 
past I have done some traveling around diffe ent states for 
various reasons, pleasure as well as business.' I have noticed 
that .. what some places' call .accessible and what is accessible 
are two different thing~. The handicapped parking that has no 
law enforcement behind it; 'the accessible hotel room that is not 
negotiable in a wheelchair; the accessible bathroom that is hard 

. to"get in and out of; the' shower that is .in one end of the . 
bathtub and thefonn to' sit· !=In at· the other eil'd.· . The curb-cut., if 
t.here are 'curb-cuts that go' into the streetw.ith no where to go 
because of no curb cuts on the otper side. These are problenls 
I ·have seen many places and' I am sure you have too.. Arkansas has 
all of these problems I but we are .slmvly improving· .. C?-long with 
other states. . 

I know you have .been working for years to improve things for 
disabled people and I thank you. 

Thanks again for your hard work. Welcom to Arkansas. 
Hope you have a pleasant visit. 

Since):"ely, 

A-~;j~ 
Adrian Horton 

.; 
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We disabled people also face discrimination in other modes of Trans
portation. When I, and some of my clients, have attempted to ride the 
the Greyhound bus lines, we have been told that we could not travel on 
their buses without an attendant. This is true even if the disabled 
person is perfectly capable of traveling alone. Therefore, i£'we want 
to travel alone, we are banned from using one of the most economical 
means of transportation. In addition, the Greyhound company discr,imi
nates against those in wheelchairs by not,having lift-equipped buses. 

Another incident ';'of discrimination ha~pened to me when I ~ecentlY went 
to the Long Beach airport. I~ade arrangements with United Airlines 
to get assistance on and off the plane at that airport. The customer 
representative approved these arrangements. When I got to the airline 
ticket counter,' the actual carrier turned out to be United Express. 
The agent at the ticket counter told me that, even though I had made 
prior arrangements, they had no facilities to assist me into the plane. 

However, my experience pales in comparison to that of a client of mine, 
on her recent trip from Los Angeles to Tokyo. When she confirmed her 
travel arrangements with United Airlines to travel alone, an airline 
employee assured her that these'plans would be satisfactory. My client 
was not informed by the airline employee that she was not allowed to 
travel without an attendant until she was actually on the plane! In 
addition, when she arrived at her layover destination, her daughter 
was required to lift her into an airport wheelchair, instead of the 
airline personnel doing it. Finally, for the majority of the two-hour 
layove,r, she was forced to sit in a chair in the airport waiting area. 
This wa,s ,extremely difficul t to do because of the balance problem 
related to her disability. She was not allowed to use an airport wheel
chair because, she was told by an airport employee, it might be required 
for another purpose. Al though, there were many available in the \'lheel-
chai~ concession stand. ' 

A number of our agency's clients have been discriminated against by 
various businesses in the area~ One of them was denied access to a 
store simply because she was in a wheelchair. Another client was denied 
access to a fast-food restaurant because she was also in a wheelch~ir. 

An6ther area where our clients have experienced discrimination is in 
the area of housing. One client was denied the opportunitY to rent an 
apartment simply because of a mobility impairment. In addition, another 
one of our clients who is in a wheelchair was denied the possibility 
of renting an apartment, even though she was willing to do any accessi
bility modifications herself. 

The homeless disabled that we serve have also faced great discrimi
na tion in our community. -.ny!4'.9..~., thElt,:,'~l:+a.lt"e~~j",~ .. ;".~.:alJf;~:G,J:ea.-r~::which ,.a.re 
supposed,' to., ,be "'accessj;bi:6',~tGi;·'a:l:1:-'types".:of"':ldisab:H,d.-ti-es'~':'·~have,o re'fused 

:,to· serve"those ,":in;',wheelcha1rs: ~ The staff at these shelters have said 
that those who use wheelchairs could not be accomodated in cases of 
emergency. However, during times of calm, these place~ are supposed 

15 

Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 19 of 109 



    00246 

To Whoa it ftay Concern 

RE: Aaericans ~ith Disahilities Act of 1988 
=)} Barriers to Accessihility Testilony 

Carol T. RauQust 
26i24 Lauderdale Ave. 

HiYMird, CA 9q545 
415-iBS-8414 

6 October! I !la8 

1. !lEtTic p!dl!sttiti''5:strnt·mssi1l9·-jluttons ir~ ':J,ftln lOunttd., ~fl. Jight jI~le~ nur busy·intersection!. l'Iany 
cities allow neMspaper vending aachines to he chained to these light poles, creating an i;pussibl! harrier for 
people in ~heelchiirs. One such case in point is at the intersection 01 Sle~py Hollo. and Tennyson in Hayurd. 
This interSEction is used heavily by people using Kaiser Hospital, liny of .ho. use ~heelchilrs. I AI forced 
to cross the street ~ithout benefit of the extra tin afforded by the button hecauseI cannot reach it. 

The Sate proble. obtains ~~;-bIlt;onS'-ir!~~~,t'Polls lIilere thtr.-, .li toO "urb rap, such as the one J 
em:uuntered this weekend in Sacra.ento. This one .is .located in a very busy intersection near the Capi tal Plaza 

·Holiday Inn. Here several fre!!way off-ral~s and on-rups (fro. 1-5) lergelilith heavily traveled CIty streets. 
{-'Id " wiit until 1 cOllld'attratt .. tlIe attention·of othlr 'pedl!striilns to-pusli"the hutton fpr Ie. 

E. in. Dnly lIileelchlir'ltctlsible rutroo.' ill 'the Alu!da'··Coullty' Adahiis1rifioYJ' ButldilllJ H221. Oak Street, 
Oa~hnd) iI' '·locahd on-.tii~toTC5th) ·flDor. l1IrIllYitOf·-tiilttons '.ri io Irtgh,".,ny w~ll!lchiir uil!ri ~Clll' r!ac:h 
Indy the lowest ·hutton,,· Thus, eaergency trips to the restioolare virtually iapossible. 

3. DurIng.y last flight out of tJrfnYlC1scD- Airport - June 19B8-~~~~.,=i~.tAt'illvator liitauii"J.b~., 
iluttons inside Irt too nigh. . ' . . .... -_ .. 

4. There is a my real 1IIIi:&'1or:i"tri~rupI1D"blir 'I ··lIIirnillll·if tbly .. conshtute the !oly N} o~ ar..:iJ~;O~iI 
ddtH1t~ It is totally unreasonable that a IIheelchair user should have to lIIaste an all tou lili ted energy 
resource to circJinB aJ'ly dOllntoMn city block lerely tu discover that there is no !IIay to get uff lin the opposite 
sIde. 

~. ThtStatt· 'JlDn5llrlll B!1IES71t1';09r .... :.~icil.. lintl pauntal· tlJT"1l0ol'er,!to.lJ!tnll"::·is"still not whtllcllair 
1CtK1l1ll.~ .' During the recently th~eatened need to find an al ternative May to Mark - if BART ijent on strike
Iy chOlces Mere unacceptably leager. I felt that Iy elploYlent Nas in re~l jeopardy. 

6. The Service International Elployees Union, Western Regional WOlen's CO:Jference last weekend Ment Dr. record last 
wee~end is endorsing and strongly urging passage of the AaerIcans Nith Disabilities Act of 198B and all sililar 
Jeglslaliun. 
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~ UJISJ.( TO e£(;-/STEIG Me; S¥jJaI2.T FOfC., rlJt: 
Rrrzv-'C4.-M 0/7%1 J)/S/i~/~Tre.s !leT tJF /998 and. 

~ e (jt>U- "TO ?,.-9SoS 77-1/..$ AT: 
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My name is Lvnda Hanscom. I am chairoerson of ADAPT of Ct. 
ADAPT stands for American 
Transoortation. I am also 
Disability Network of Eastern 

Disabled for Accessible Public 
the Communitv Educator for the 

Ct.~ an Independent Living Center. 

I haye been disabled my entire life and I have dealt 
discrimination my entire life. 1 am writing to ask for 
suooort in pissing the Americans with Disabili~ies Act of 
Discrimination is everywhere for oeoole with disabilities. 
like to share a few examoles from mv own exoerience. 

I live in a small town 11 miles outside of Hartford. 

with 
your 

1988 .• 
I'd 

Before 
I worked at the Disability Network~ I was a comouter programmer 
at a major insurance companv in Hartford for almost three vears. 
Although there are freouent buses and several van oools in my 
area that go into the city~ none of them are accessible. As a 
result~ I spent thousands of dollars every year paying someone to 
drive me to and from work in my yan. During the time I worked at 
this comG,,:\n':-,' (which. I mi'~ht add~ claimed to be an Eqltal 
Oooortunitv Emoloyer) ~ I asked over and over that the ladies room 
be made accessible. For years 1 was told they were having 
meeti rji~s to discuss the i SSlle. In the meantime I wa·s to 
continue to ask a co-worker to escort me. The final :::·ti'.5W was 
when I found out.. th("\t dl::'spi te e:: cell ent t-e'.'i el-JS and one of th.e 
hi,;;he:::.t outDllt:::. of work~ I \"ias the lo ... est oaid oi'c;;;rammer in mv 
c=:. t .5,~or~v'. 

Finding an .5ffordable aoartment 
in Connecticut is difficult enough. Finding an affordable first
floor aoartment that can meet mv needs bv simolv adding a ramo is 
ne:;r-l··.·· imoo·:::.5ible. After searchin;~ for morlth5~ I finalJv did 
find such .5n 2oartment. After doing .5 credit check .5nd all~ the 
owner called and we made an aoocintment tc sign the lease. When 
I went to si~n the lease. the owners S.5id they had ch.5nged their 
mi lid::. rentin~ to me because I US2 a wheelchalr 5.nd they 

t~em f eJ. ~.:: t.hi :: \;Joul d 
di5crimination in 
know at the time~ 

liobi.lit"/_ I 
Connecticut was against the law. 

and fortunetelv niether did they~ 
and two-f ami I v homes were e~: emot. 

tol d 
I did not 

t·r-,at. ::·i ni~l e 
I el~all y they 

had 2\/Er'./ right to discriminate against ~e because T 
. .l. u:::·e 

wheelchair. We agreed at the time that if I could DrOye they had 
no 2~tr.5 liabilitv I could rent the aoartment. I did pro~e this 
t~ them and 1 now live in that aDartment. 

Mv last e::amole has to do witri mv sor,'s school. M'e' son is 
seven vears old and does not have a disability. His school is 
two blocks from· our home. The only entrance I can get into is 
the entrance to the gym. To get to the administrative offices~ 

the nurse's office. Dr mv son's cl.5ssroom reDuires using the 
el evator. Thi s waul d not be. a Drob 1 em e:.:ceot that ':.lOLl need a key 
to Llse the el evator. I contacted the ori nci oal of the school and 
then the suoerintendent to get a key. Thev both told me that 
they had no legal obligation to orovide me with a key. I told 

.1 
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them I wanted access to the school just like any ather parent and 
I could nat understand what the oroblem was. Their lawyer sent 
me a letter stating that for security reasons thev could nat 
allow me to have a key. It doesn't make any sense to me that 
able-bodied parents have access to their children but to give me 
access to my child is a security risk. 

In closing.~ I repeat discrimination against persons with 
disabilities is an everyday occurance. The Americans with 
Di s~bi 1 i ti 25 Act is neccessary and lang overdue. 

;/ ~VC JlandU3/n 
~ (j)a-I/1U f- Sf 

/JJwdzM U2l / ~+ 06' 0 f D 

hd?3' 0 c/3 -//;jJ:;~~ 
o &-Z3~/qi% 
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File Repo~t - C. Reese complaint 

0·02 9 ~ 

-3- May .29, 1986 
'. 

• V "Cente~ £o~ Special populations"-something which Reese has neve~ hea~d of 

w~hin the depa~tment. 

To p~ovide some backg~ound, Reese stated that she had applied fo~ 

acceptance into the Ph.D. p~og~am last yea~.She said that Camaione 

telephoned he~ during the .~~f; ~a~~·-.she came to the Unive~sitY· in August 

1985. as a graduate assistant. She received the d~partment's memo dated . 
August, 16, 1985, to all graduate assistants. It outlined the gene~al 

requirements of the position as well as he~ specific assignments. The 

latter were stated in the memo as, "ESLS 205, Fall, and assist Prof. 

Shivers in The~apeutic Rec. ~esearch." (See Attachment D.) [Reese stated 

that, according to. Camaione, this .memo was her •. con tJ:"ac ttl . J 

Since swimming is physically beneficial co her , .Reese stated, she 

tried on numerous occasions to pa~ticipate in the Swi~ingfor the 

Disabled classes which are offered in the department's Fitness for Life 

Program. She said, howeve~, that Brundage Pool is inaccessible to "her. 

She has a p~osthetic hip with a~thritic side-effects, and is unable to use 

either the steps (which a~e set into the pool wall) or the pool lift, 

since the latte~ uses a sling which could cause her hip to become 

dislocated. since she walks with a cane, she is veJ:"y feadul of falling 
."Ii 

as a result of slippe~y floo~s in lhe pool/showers a~ea. :(thex:e .are no 

non-skid mats there.) Reese said that when sh'e would mention her 

frustration about not being able to swim, Shivers would tell her that her 

Ph.D. was. the important thing, and that swimming was a "personal need". 

She said that at no time did he. give her the impression that her failu~e 

to pa~ticipate in swimming would cause her to be considered as deficient 

in her performance as a g~aduate assistant. 

According to Reese, she had hoped to do some assisting in these 

swimming classes, as well as to participate ·as a stUdent. She said that 

the graduate student who teaches those classes ,. Janet Ponichtera, also 
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File Report - C. Reese complaint -4- May 29, 1986· 
'. 

shares an office wi th her. At the beginning of the academic year, Reese 

stated, Pon"'ichtera appeared to be very enthusiastic about Reese's desire 

to take part in the· Swi~ing· for. the Disabled classes. However. when she 

expressed her disappointment in finding the pool inaccessible, she said 

Ponichtera "took i tpersonally" and became huffy. At one poin t. Reese 

said, she suggested to Ponichtera that· perhaps a group of peopl'e who have 

various physical handicaps could go through the area to evaluate its 
. 

access~bility. She said that Ponichtera ·'hit the ceiling", angrily 

telling Reese· that she had checked it all out herself while, seated in a £,; 
'j, ", I • I If':;· t',( "./( F·/!I. ...... \ ::,u.., 

wheelchair and felt sure that there were no problems. "'J.pon~cht:era also . ?~:y 

told her that jhe didn't know why Reese was "so different" from other 

disabled people~·· wh<) :'did not find the pool to be inaccessible . 
. ' 

Reese said tnat enrly in the Fall Semester, she sought assistance 

from Rita Pollack, ·Coordinator for Disabled Student Services. In October 

1985, Pollack wrote to Prof.. Camaione regarding the Brundage Pool 

accessibility.. While not specifically naming Reese, the issues raised in 

Pollack's memo were those about which she nad expressed concern--lack of 

privacy in the dressing area. slippery floors. and access into the pool. 

Pollack'.s memo also offered some possible solutions. (See At tachment E.) 

Reese said that nothing was done to address these issues. In March, 1986, 
., ~ , 

she wrote to President John Casteen describing· the; ·problems of 

accessibility that she had encountered. She said that Camaione told her 

recently that Carol Wiggins, Vice President for student Affairs and 

Services, and Rita Pollack had called him to say that dressing stalls were 

soon to be installed and to thank him for his cooperation in getting this 

done." He" alluded ·to Reese that it "makes a difference when the President 

[gees involved)", (Reese said that, while stalls will certainly be 

welcomed, the issue of the sl~ppery floor has yet to be addressed.) 
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The J ail A t ·M~nsfield 
;-_dt must be believed that the . completely separates services such 
~ederal magistrate has. done a as food preparation and the laundry 

. thorough study af the needs of the facilities. . . . 
~tate . D.epartment pf Corrections . An' . 
. and .... th. e:'saiety 'of the:clients at the . . unportant factor easily visible 

. m his decision is the fact that Route 
;lYI~field Training SChool before .44 will .separate the jail buildings 

.-grCl:Dti.ng. -tlle. state peImission to from. the some 200 clients .who will 
.house 350 prisoners on ··the· MTS .remam at the schooL There are als& 
. grounds. . . ,,' '.' other buildings between the four to . 
. ···~The magi:Strate :"has .. ~ed-:th~·.. be used · .. by .;the De artment 'of . 
p.~partment of. Corr~ctions can :pc- Corrections and ·the r~adway. Ad-' 

.eupy D~r?en H~ll ill September;> .' ditionally, the jail y.rill also be given 
".' ;;'drir~~ ..... b~il9fIlDgd .:Yly .. :: .q9.us,e. '_ dr~k ·--a name to distfu'guish it from lVITS 
. :., .. vmg 0 en ers. "Another ··-three. .' . _.'':'. " ..' 

;b.ulldings, :.Lions, Campbell .and:...;.:. Tp~ .. magistrate didn't make his 
B.e!Ulet, will·, be. used later as the' deCISIon from behind a desk. He 
:p~'partm.ent. of . Men~' Retardation walked. the grounds of .the MTS· and 

. :';;rClf1S~ez::~ a·:··number··:of 'its clients '::' c~~ed the ·buildings to be' used as 
)t?,~o': c~mm~ty .. ~omes . and pr,o>:·.,·a Jail~,.~~ proposed buffer zone' and 
,gr~. The .. offlc~al, who is· in - the. ~Vl~g Ime between the two 
S.~rgeof the deinstitutionalization.· facilitres.~·· .' 
,of.;. MTS, ... has··approved.:, 'several .. . 
:safeguards, including a buffer zone, .. ' The University"of Connecticut haS' 
!tp" ~~~ure ··the isolati9n:of .the jail'.. .b~~n offered" some. of the buildings" . 
!acilities ~ from the ~aining school. .'_. . bellfg .abandoned· by 'the DMR .. ~ 

. .lie a~~o approved a -jail plan which':' .E~a~~ plans have yet to be .an-
.. '. . '. '.. . ." .-_ . nounced.. .' . . 

----, ._--

- .'" . 

":;~--~--~-------------------------:-"I 

;iJp61Hi',~handi1apl~pa£king:' SpaCeS 
, 'C!~Rortj)f~tate~:re .. ired width , . 
. ::.~J::~~.~-;':~:'." :"::::::_:,:~~.':'::' _"':~~_,~.:_>.~,,' ... ~".:'::.:',- ........ : .... : ... ~ . '::' ::"." .. - .... . ..' .. . 

'.;' :'t.:~.~;~By.B~Rl}ARA'JO~P~-\N ;'~~~ ~.;~·.a,bifity ;pf' ~~w :e.~?rcem~n~. ~~7 '. 'rion-handicapped pe~son:· is 
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votejust 

A VOTE FOR JUSTICE. 

~. 00303 

J URGE THE CONGRESS TO ENACT, ANQ THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE 'AMERICANS VITa DISABILITIES ACT OF 
1988, WHICH ~ILL 'EFFECTIVELY PROTECT ALL PERSONS 'viTH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP.' 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUHAN SUPPORT SYSTEMS NEfrESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND VEICH \.lILL ENABLE ALL PEOPLE WITH DISAB1LITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE PEP..sm~.A.!.LY EXPERIENCED AND/OR OBSERVED THE FOLLOwiNG 
DISCRIMINATION AGAiNST tEOPLE) VITE DISABILITIES: 
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&tie'd 7'tace~ !Jnc. 
STUDIO· ORIGINALS BY CUSTIE 
1010 N. UNION STREET P.O. BOX 5297 
WILMINGTON, DELAWARE 19808 
(302) 658-4445 

VOTING DISCRIMINATION 

Private enterprise may do as it chooses. I~ a build-
ing is not accessible to me, I shall do me business elsewhere .. 

Viewing life as a taxpayer, tax supported public 
enterprises must be accessible to all. Most distressing, 
to me, has been the experience of voting. 

Prior to the last general election, recalling previous 
experience, I phoned the election poard in response to a news 
item indicating that.disabled persons could be re-assigned, 
if necessary, to 'more accessible voting. locations. The 
comment thrown out to me was, "yes, you mayor may not be 
changed,and we can't tell you eXactly where - it may be 
over thirty miles away. Are you familiar with back roads?". 
1 indicated that I did not do well driving more than 20 
.miles at a time, and .I was then told of evening voting hours 
at the election board prior to election day. 

I rejected the latter due to parking problems( spaces 
inadequate for my wheelchair equipped van) and incidents of 
evening intercity crime. 

Determined to v~te, I opted for my assigned pollingpiace. 
Listed as :':-. handicapped ascessible •. i t has a ramp one 
building story high and too steep 'for my electric chair. 
There is a1.so a special handicapped entrance ( unmarked) 
going directly to the voting area after one navigates a 
wheelchair UP:l a step.. Impossible. 

I chose the easy way - "walking" with two canes up 8 . 
steep stone ste.ps (taking 30 min) and "walking to the 
machine (25 min . .) Holding on to machine, I beat on the 
levers with a cane to move them. Getting back to my van 
waS not any easier .• 

This past summer school board elections were held in a 
different location described as handicapped accessible. 
Cheerfully, I £ollowed paper signs around the parking lot 
to the special entrance. The depressed side walk was 
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STUDIO . ORIGINALS BY CUSTIE 
1010 N. UNION STREET P.O. BOX 5297 
WILMINGTON, DELAWARE 19808 
(302) 658-4445 

broken-up, so I crawled out o~ my chair and spent 20 min. 
getting to the solid area. I approached the entrance to ~ind 
the doors not properly balanced and a lack of strength to open 
them. By continual pul.l.ing with my chair in reverse for another 
20 min., I opened a door. Once inside, I ~aced a 'board laid 
over 8 steps - impossible to navigate. I ended up crawling 
wi th arms and dragging legs while trying to pu~l chair up I.he 
ramp. A~ter an exhausting 45 min, I rested before trying trying 
the next set of doors with the same difficul.ty as the ~irst 
except due to lack of space, I now had to keep chair i'rom 
going back down the ramp. Beating on ~he door did not bring 
help. 

Once on the main floor, signs pointed to the voting area 
at the other end of the building. Arriving at the destination 
extremely weak and apparently looking as bad, several people 
came rushing to me and said I should have come in first and 
gotten someone to help me with my chair. At this point, I 
waS tmcertain as to who had brain damage. 

At last, I voted with the aid of my canes. How wonderful 
to exercise this important act. 

My exit pattern was the same except the descent was ~aster 
on the ramp, and the wall at the bottom firm enough to resist 
the crash. 

Absentee ballot? No~ Why spend more tax money when I am 
able to vote in a normal manner. I rtm a business, shop in store: 
and engage in vo.1tmteer work.. Why can't I vote without barriers? 

I plan to vote again this November.. I Shall take the 
entire day off from work and probably a week to recover. 

My complaint is twO-folds 

1. Why publish lies about accessibility? 

2. Why should I be barred from exercising one of the most 
important rights that this COtmtry offers. Is my tax 
money only f'or those with perfect hea1.th?· If so~let 
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STUDIO· ORIGINALS BY CUSTIE 
1010 N. UNION STREET P.O. BOX 5297 
WILMINGTON, DELAWARE 19808 
(302) 658-4445 

the oourts rule that all those with the s~ightest 
physioal problem be exoluded from voting, paying 

- taxes, and living. Let's-at least be honest. 

Respectfully submitted, 

Mary Custis Straughn 
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A VOTE FOR JOSTICE. 

00336 
De -~s-' 

J URGE THE CONGRESS TO ENACT., MH) THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION,SOCE 'AS TEE 'AHERICANS ' \HTE DISABILITIES, ACT OF 
1988, ~HI CE \.1IL1. : EFFECTIVELY PROTECT ALL PERSONS '\.lITH 
DISABILITIES AGAINST DISCRIMINATION ON TEE BASIS OF E~NDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
AUHAN SUPPORT SYSTEMS NECESSARY TO MAtE RIGHTS REAL IN EVERY DAY 
LIFE, AND WBICfl \.lILL ENABLE ALL PEOPLE WITH DISAB,JLlTIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE. 'PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAiNST PEOPLE \.1ITE DISABILITIES: 
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A VOTE FOR JUSTICE. 

00464 

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SOPPORT Arm TO 
SIGN, LEGISLATION SOCB AS THE AMERICANS ~ITH DISABILITIES ACT Of 
1988, WHICB ~ILL EffECTIVELY PROTECT ALL PERSONS ~ITE 
DlSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE TEE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUFPORT SYSTEMS NECESSARY TO MAr~ RIGHTS REAL IN EVERYDAY 
LIfE, AND YHICE ~ILL ENABLE ALL PEOPLE ~ITB DISABILITIES-TO 

-ACHIEVE THEIR fULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TEE MAINSTREAM Of SOCIETY. 

I fuWE PERSONALLY EXPERIENCED ANDIOR OBSERVED THE FOLLO'WING 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 
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A VOTE FOR JUSTICE. 

00474 

1 URGE TEE CONGRESS TO ENACT. AND TEE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCE AS 'THE AMERI CANS \H!B DISABILITIES· ACT Of 
1988, WElCE YILL EFFECTIVELY PROTECT ALL PERSONS WITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF SANDICAP. 

I FURTHERMORE URGE TEE ESTABLISBMENT OF TEOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY ·10 MAr~ RIGBTS REAL IN EVERY DAY 
LIFE, AND YHICH ~ILL ENABLE ALL PEOPLE ~ITE DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 

. QUAL1TY OF LIFE IN TEE MAINSTREAM OF SOCIETY. 

I HAVE PERSONAI;LY EXPERIENCED AND/OR OBSERVED TBE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE YlTE DISABILITIES: 
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A VOTE FOR JUSTICE. 

00480 

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN., LEGISLATION SUCB AS THE AMERICANS W'ITH DISABILITIES ACT Of 
1988. ~1 CH W'ILL EFFECTIVELY PROTECT ALL PERSONS \.1ITH 
DISABILITIES AGAINST DISCRIM1NATION ON THE BASIS OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASlC SERVICES AND 
HUMAN SUPPORT .eYSTEMS NECESSARY TO MAY-E R1GHTS REAL IN EVERY DAY 
L.1FE, AND \-78ICH W'ILL ENABLE ALL PEOPLE \.lITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TBE MAINSTREAM OF SOCIETY. 

I HAVE PERSONAI.:LY EXPERIENCED AND/OR OBSERVED THE FOLLO\.lING 
DISCRHlINATlON AGAINST PEOPLE \.lITH DISABILITIES: 

---~ ~ ""'''' ., \. ~ 
.t::r.~ .. 

-<'f'. 
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A VOTE FOR JUSTICE. 

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS WITE DISABILITIES ACT. Pf 
1986. WEI CB WlLL EFFECTIVELY PROTECT ALL PERSONS WITH 
DISABILITIES AGAINST B~SCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAY.£ RI GHTS REAL IN ·EVERY DAY "-~ 
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE. PRODUCTIVITY AND 
QUALITY OF .L1FE IN TBE MAINSTREAM OF SOCIETY. 

I HAVE PERSONA~LY EXPERIENCED AND/OR OBSERVED· THE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 
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A week in my life. 

Monday (and all days). I have to take a longer route returning from 
work since there is no curb cut on one of the street corners I cross. 

Tuesday.. I had to struggle in a motel room that was designated 
uaccessible" but was not at all accessible for wheelchairs. 

Wednesday. My bus was l1..t hours late, making me late for a 
scheduled hairstyling appointment. I also had to ask a .friend to 
drive me to the appointment and back home. I had made the bus 
appointment 2 days in advance. Ironically, that same day I attended 
a transportation meeting where the manager of the local ·paratransit 
system said calling 2 days in advanced guaranteed a ride. 

Thursday. I was unable to swim in my apartment complex's pool as 
it is inaccessible. 

Friday. I had to take an out-of-the way route to get to a restaurant 
since there are no sidewalks and no curb cuts. 

Saturday. I had to ask my friend to pick up my groceri·es since there 
is no bus service on the weekends. 

Sunday. I· am unable to go shopping, church I or any other ac·ti vi ty 
outside my home due to no bus service. 

33 

Sincerely, 

~~~~~~@ 
2361 Glenwood Green Drive 
Apartment 203 
Joliet, Illinois 60435 
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Stephen Olson, Indianapolis, voices a complaint during a forum at which handicapped 
people could speak out about the discrimination they have faced. 
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* Continued from Page 1 

.' Stricken with severe head
aches, dizziness and nausea, 

. Wright said an area hospital that 
employs her now wants to be rid 
of her although her symptoms 
are controlled with medication. 

Marchelle- Hunt, 37: Indiana
polis, lost her job as a, Junior 
accountant when she was forced 
to use a freight elevator with 
heavy metal doors to get to her 
second-floor office. 
. The effort depleted her· 

strength, and she was forced to 
. leave despite a good work record. 
"Being able to. keep the Job Is a 

.... or;. 

primary concern," Hunt said 
from her wheelchair. 

An Indianapolis college stu
dent 'spoke at' the' problems he 
encountered. trying to earn an 
advanced degree. 

David Hornik said his 3.87 
grade point average dropped 

. when he was denied the services 
of a note taker because he com
plained too often. 

"We don't need favors: we 
just need fair treatment." Hornik 
said. "Would any of you want to 
wear a sign around your neck 
saying what's w~ng with you?" 

Dart said he was optimistic 
about passage of the dlsab1l1t1es 
act although ·Congress might be 
In session for only a few more 
months. 

Bill Raney, a 42-year-old from 
Anderson, was less optimistic 

ID062C 

about the chances for a sweep
Ing anti-discrimination measure. 

"It all bolls down to one thing 
- how much will It cost? I'm all 
In favor of this, but If It's not 
practical It's not going to work. 
It's all politics." 

Raney, who has been In a 
wheelchair for 12 years, tried 
three times last year to testify 
before state legislative commit
tees. 

And three times, he was 
thwarted by a narrow set of 
Statehouse stairs, the only route
to the small hearing room. 

But Dart said the forums on 
disability discrimination were 
opportunities to make the nation 
listen. 

"We've got to create a tidal 
wave of advocacy. '" Only to
gether, shall we overcome." 

.Burrii 
* Continued f 

time," he said Mo 
"But, even the 

slime like this n 
doing this sort a 
further emphasiz( 
a strong task fore 
get these people F 
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July 18 when M 
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briefly, It has sll 
but Martin still t. 
faction In being 
for a day or two. 
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some paint and 
on the sides. It , 
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pIe who did this, 

Evans and Jo 
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ter they allegedl~ 
Scottsburg gasol! 
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TO: Justin Dart, Chairperson 
National Task Force on the Rights and Empowerment Of knericans with 
Disabilit±es 

FROM: Jeffery Paul Drake 
9205 Santa Fe Lane 
Overland Park, Kansas 66212 
(913) 381-4650 
Disability~ Multiple Sclerosis, diagnosed 4/81 

SUBJECT: Testimony, .Americans With Disabilities Act Forum 
7/14/88, Holiday Inn/KCI Aixport 

The following incident occurred an ~ch 13, 1988 at Ka~erArena located 

in Kansas City, Missouri. 

My family and I attended a Comets indoor soccer game with a group from 

my son's day care center. I was using my wheelchair and waspalced in 

a partially glass enclosed suite designated as "handicapped accessible". 

This suite was located several sections away from my family and group. 

When I arrived I waS positioned in the coiner farthest fron the only 

door in the suite. Shortly before the start of the game several attendants 

from a local care center arrived with approximately eleven (11) patients. 

The patients were, for the most part, seated in wheelchairs. However, 

. one patient was prone on a gurney. 

The room was not very large, approximately 6' wide by 20' long, and this 

many people caused a dangerous over crowding situation. It was not possible 

for me to axit the suite in order to use the restroom. Needless to say, 

egress during an emergency would have been impossible. 

When I inquired about the over crowding I discovered that the arena had 

several similar suites but these were closed. The reason for the closure 

was to acco~odate several group .birthday parties sponsa-ed by thf' C'Jmets. 

I was told that these suites were ideal for the group parties due to location 

and space available for tables and chairs. Had all sui tes been available 

the over crowding would not have been occurred. 

On March 14, 1988 I contacted the Office Of Mayor in Kansas City, Missouri 
40 
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and spoke to the liasion who deals with issues concerning the disabled 

in the city. Upon presen"'fing my complaint I was told that the City had no 

authority to correct this situation since the event was sponsored by and the 

responsibility of the Kansas City Comets. This even though the building ~ 

is owned by the City. 

To date this practice continues as of the date of my testimony. 
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I<~n Duncan 
2116 Cherokee Parkway 
Louisville) Ky. 40204 

My name is James Kenneth Duncan) my neck \-IlaS broken sixteen (;6) 
years ago at the C. 5-6 level I Ilave a disabmty and I use an electric 
\·vheelchair as a tool for freeaom and independence. Compared to friends 
and other people \·vith disabnitiesl have been very lucky (if lucky can be 
used to discribe anyone v'lho has been discriminated againstj) the 
discrimination I have faced is the kind of discrimination those of us with 
disabTIities face everyday. 

. To attend a class at the Unr/ersity of Kentucky I was fot~ced to use a 
loading ramp) to get in and out of a building) whose grade was so steep 
that someone had to hold on to the back of my chair so I could safely go 

. down it and someone to push me up tIle r~amp after class because my 
electric chair would not pull it. Once inside someone had to unlock an 
elevator;usually with garbage in it) so I could get to class. At the University 
of Louisville a professor did not like the accessible classroom 'Ne were 
assigned, so he had my classmates carry me up UTee fHghts of stairs to a 
classroom he liked) tlljS was not only dangerous but. humfliating. During a 
fire drill I was carried dO'Nn stairs because the only ramp ,·vas on the other 
side of the buiiding. At a movie t.heater in E-tol,~m I I,AlaS put ina small office· 
or I could not INatch the show) at restaurants in Louisville I have been 
moved back into dark corners and 'NhTIe shopping with friends I have been 
ignored or treated like) beause I have Cl:lY disability, I must have a speach) 
hearing and mental disability. Tllen of course usually I am forced to ride on 
busy streets because there are no r::urbcut.s or the c:urbcuts are not up 
to code. 

There is acessible public housin9 people \-vith physicaJ disabflities 
cClnnot rent because "able bodied"people are renting them or they are 
not on an accessible ft-(ed bus rout.e) of course many of these so called 
accessible apartments are not up to code. Finally bein9 treat.ed as less 
than equal or 11Urllc:ln is the worst disct~imination. " 

Solutions - courts accept \·ve are covered under the fourteenth 
am~ndment) make public transit and common carriers provide 
accessibmty that is not unequal, demeaning or humTIiating. Build adaptable 
housing) botll public and private) with adaptable public housing prior~itized 
for people 'Nit.h physical disabilities and recognize us as pRQpJe I,-"ith 
disabnities, respect. our abiltti~s and don't put. up barriers to our 
. I d . lnc.epen ence. 
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A VOTE FOR JOSTleE. 

I DR:E TEE CCmGFESS Te: ENAC7, AriD THE FF.E.5IDENT TO SU?FOF.T AND 70 
SIGN, lEGISLATION SOCE AS TEE AMERICANS fJITE DlSAElL17lES AC'T Of 
1968, ~nICE tJHL EFFECTiVELY PROTECT AlL FERSOL~S \.lITH 
D1SAE~LJT1ES AGAINST DISCRIMINATION ON THE BASIS OF HANtICA? 

1 FDnT5ERHORE URGE TEE ES7AEllSH1'1ENTOF THOSE BASI C SER'rI CES A!~Il 

HO!1.~N SUPPORT SYS:-E!1S NE':ESSAR~ TO MAKE RIGETS REAL IN E'VE?Y Df'..Y 
lIFE: AND \.iHleE !JILL ENABLE P.IL FEOPLE WITH DISABILITIES T·'] 
ACHlEVE TEElE FUll FOTENTIAl FOR INDEPENDENCE, PRODUCTIVl7Y ANJ 
QG.U1TY OF LIFE IN TEE Mf.INSTREAM OF SOCIETi. 

J H..!:VE PERSC'!·.,;:LY EXPERIENCED AND/OR OBSERVED TaE FOLlOWWG 
!:'15~RIM1r~.-\7~C-N AGAlr~ST PEDFl.E TJ!7H DISABILITIES: 

. \: ~ 

1 h~,.....~ -M~ ...... ~tIJl'. JIM1-y~ l~ ~U~-l 
~~a 1M. ~~ ~\Afk ~.1 AA.d ~ ~~ -kf't\t~1 ~ 1~c4.. f 
~ ~ p~M.J ~ c-n-.; ..... ~ \ S'o VtJf ~ ~ 4.0 kJt1£../L t:-.e.L. 
a. b~ J ~ -tu on~~ ev-b ~ ~ ~ ~ U<J "'" Th ~-~ 

Md ~k~j""~~~' ~ a.-u No ~i-r, 
1'-Irc d.~ f>r.t ~c~. 
I ~ bu..r. ~I~~;h. f::t.~ 1lM- u,... ~;f ~ A ~J,(~.) b.-.:t ~ 

. ~t ~ -tu t-4..--hh-'/\t:, o-r ~r +it th~ ~" ~~. C7r
C'f'oA:\~ b.G. ~t.' ~ 1-0 ~ ~ t ~I \, LJ.. <Jlt ,..u..h' ~ ~ d'r-1u ~ c-z2- ~. 

I wr.:. tocl:t-'.~ -F;.r" ~[AQ..~ l.DU. ~ ~~ N ~''7' ~ ~ . 
cffo.t{- -h jf;].. ~ A CC~~I £1((- Jv..t,Q. ~ i~ J. 1l~ ~ A.. 

~). b..J-1u. kL(J~ ~ ~ C~~ ~ h. cN:-t Co... ~&J.. 
~~ ~~~ rccct~ ~). . 
T?v.~ .:st.. -J..,. aN. ;s ~~ t; lx ~c ~I·t-e.. ~ o~ ~ ~ 0-.\ "J ": ~\rtn fJJ'\3-

Ii,..~. ~ ,',. 11.u"r ~. fi-i c...L ~ c;,...;Jr f'Y'.U..t /rl. At rJt]Y 
Q{~ ~M....¢~t- is ~I( (H ~,(~ 1"1..11\ ~ {~. 

~:g~~~ --~~-----------
ac~:-~·:~: '110 VV. ~~ :;:t- ' .. 

L~~/~ t'-j 10 2..0.3 . 
t;e 1 : tt1.j t. 3\0 - (~~I) 
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A VOTE FOR JUSTICE. 

'00778 

CT M1Q THE PRESIDENT TO SUPPORT AND TO 
J URGE THE CONGRESS TO .~~ATHE 'AMERICANS WITH DISABILITIES ACT OF 
SIGN, LEGISLATION SUCH. EFFECTIVELY PROTECT ALL PERSONS 'WITH 
1988, WHICH WISLTL D' 'ISCRIMINATION ON !HEBASIS OF EANDICAP. DISABiLITIES AGAIN .' 

SHMENT OF THOSE BASIC- SERVICES AND 
I FURTHERMORE URGE THE ~~~~~~~RY TO MAKE RIGHTS REAL IN EVERY DAY 
HUMAN SUPPORT SYSTEMS ALL PEOPLE WITH DISABILITIES TO 
LIFE, AND ~B~Cf]FU~iL~OT~~*~~~ FOR INDEPENDENCE, PRODUCTIVITY AND 
~;~i~~~ 6;EiIFE IN THE MAINSTREAM OF SOCIETY. 

LY EXPERIENCED AND/OR OBSERVED THE FOLLOWING ~lS~~~~IN~i~;~N~~AiNST PEOPLE WITH DISABILITIES: 

/&?cK' 1:1 4w~~~,A/~S.f 

~~ 
~~~~~~ 
~. 

rJJ ~":rS k--rd.) 
{/~77~ 4 ~ 

a .,4;;5' '"", / ;..u m'y --;'c- ,;oK --T;;1-70 .oe C q ",e "". e ~-€/ 7> C: ~ 
sC(~' 7;;", 0G\."'£"-;; -n, PJa-K:e. r-f.,.· -< (/ .lic;d I / 's . 

- ;F'a/h N/ a Y1.ci ;'ee-'r~7'-<:: s 7J?e ""~7"..?e-';0's • 

-:jJ fo5?"'" ~ -;T:/; ~ a0 's ,P/ / "", c; c e ,rs;u6, '" I :?;z: Jf)' 

/? ~/ :;7?,0 e 0? -->- ;0 Dre 7"/ en-; "'7f 7';.1,::./£ e s;t; .6j:r.1""c > 

-j;f~ /,5 ~ceJ"s/.6k / 0' 77?e S h"., • 

I nOK//V l 5ec7)bN 9' /-tfd 7" cnn!l?ce/'Jit'n -7 "'-5 /;"''' ,do ~ ~7 :ir<2--C.<' 

signed -~~~ /,; "'-~ /!Jt4>,U(;t.Ile-e", 
addre~s: 

. 
tel: ;207 - 7" c:; .~ -' 3 ~ 7" 7 

ELlt.Y7/'ce 

teF,o#1 

8, 

W qrceu/ I/S 
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. . 
2. Douglas Weaver is not historically responsible for the inaccessibili-

ty and lack of Stadium seat~ng; the situation has existed since the 

construction of the Stadium during the 1930's. Nor did the 

Fact-Finders conclude that Douglas Weaver "willfully discriminated" 

against handicappers in this regard, as the Complainants allege. l'he 

Fact-Finders defined "willfully" in this context as purposeful intent to 

discriminate. However,' the fact-finders did conclude that the Universi-

tyhas a commitment to provide reasonable accommodation to members of 

the University community, in this case, to all students. 

Failure to do so is de facto discrimination. In this reg~rd, the" 
i 

Fact-Finders find Douglas ~eaver and the Department of Intercollegiate. \ . 

Athletics neglectful' of continuing requests received from handicappers 

for access, reasonable seating, both in number and quality, and 

accommodations. 

3. The Chairperson of the Fact-Finding Committee consulted with Mr. 

Frederick Dearborn, Technical Assistance Coordinator, U. S. Department 

of Education, Office of Civil Rights, Chicago, with regard to the appli

cability of Sect~on 504 of The Federal Rehabilitation Act of 1973, 

Subpart C, PrograIil Accessibility, whi~h Claimants Caro and Martell 

cited in support of their allegations. While the ADJB usually does not 

attempt to render interpretation of Federal law, pursuant to Subpa.rt 

-84.7 of that Act , the ADJB has been a.uthorized to carry forth the 

University's responsibility to pro'lride due process regarding complaints 

alleging ,any action prohibited under such Fede!':J.l regulations. Mr • 
. 

Dearborn advised that while -the Univ~rsity did not have any legal 

responsibility in .programs, 'activities. or buildings not receiving Federa:l 

6 
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1 QRi:E .:.01; CC;:;C?..E.SS Te· EHAC7. AND TE.!:. FE.::.sIDEN7 7'0 Su??:~::i An~ 7(:, 
51 GN. l.EGI.sL~TION SOC!:: AS TEE AMERI CANS ~!TE DlSl'oEIL!:-:::':: AC'; Of 
Hee, \lBICE \,;'11.L EFFEC'T1VELT FR0!EC'T AU FE?.SC~~~ \.lITE 
DLSA5!lITIES AG;,,:N.:-r DISCRIMINATION ON TEE BASIS OF Ef~;;:ICA? -
I EJ:;:TEERMO?.E UR GC TF.E E~7 AELl 5Bt-1EN7 Co::' T60SE BAS 1:- .sE~Tn C:::3 A:;~ 
Eu~ . .:IJ~ suPPOF.T S~5~~...s NE:::S5ARY TO ~.;r..E Ri G?7S R::AL U: I:'i::?.: D.o..y 
Lir::, AND r,.,-cIC:; l.iEl. I:N,;B:":: l'.!..!. PECF!.:: t,;'ITE DI.sA;~:!7IES 70 
AC::~Ei~E r::=:E ru:!....!. rOT~N71Al FOP. INr'E?~NDEN:E, PRGDCC::'V'17:' l'.N~ 
QUr-LITI OF LI?::: IN T~ ~.L.IK57?E;'.~ OF SOCIETI. 

49 

• I 1 ~ 

Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 53 of 109 



    
010.04 

I Ui\:E 7ci~ CU1;VF~S Te: ::H:iC7, Ar."!! 7:~ PEESIDEi-i7 7C: Su??~F7 AI:!! 7C,· 
SIG;~. LEC;lSL~:-10N SOC5 AS TEE: A!1ER1CANS ~lrri DlSA;llI7~E': AC7 Of 
Hoe, ~ICE ~ILL EFFECTIVELY Pi\OTEC7 All FE:?SOiiS \lITE 
DlSA:5IL1TIES AG';:N.::'"'T DISCRIMINATION ON TE; BASIS 0::- BA~~ICA? 

J F:s.:-c"Z!U10?E m~ G~ 7?':: E:.=7;":O LJ SEl1ENT C·F TBCSE BAS 1: SE:aV I croS AI;:' 
EU!1AN SU??O?T SY&-::~.5 l'I"'E:E,SSARY TO HAY; R!C=:.s EE..;J. IN E~R'Y DI'.1 
LIFE, AND t.,-ciIC= l.iJu. ENr.Bi.E ~.!.!. PEOFi.E ~j!5 DIS;"B!!.-!7IES TO 
AC5ZEVE TI::~I? Ft:!.!. ;OT!NTIAl FOE INDE?ENDE~·7C::: •. FRODt'C7TY'I7Y AND· 
QG~!.!T1 OF LIrE IN T~~ M~INS7~EAM OF SOCIETY. 
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"LIr;, AND t..-cilC= ',.;'E.l. E;~MBLE ~~: PEOPLE' fJI'!6 DIs;;n.:TIES TO 
AC5~EVE TEEI~ ?~~ ?OTZNTlh1 FOR IND£?ENDENCE, PRODCC7lVI7Y F~D 
Qu::'.l.ITi OF !.r:~ ::~.~ Mf.lNSdS;!'.l OF SOCIETY. 
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t"3U/t'V }'~j !L~~z;Ia-£ /I-(d dl(f! ;i _~ 
1/7~MJz/tPJ-~~ . ~ 
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Wayp~ c" Cat~~r~on 
'-10,+ 5 t h S t" S ~ L.J " 

Gre~t Falls, MT 5~404 
,]un!? 9, 1988 

Fo'" the past· seven years I h<'lve bE-en c:onfinEd to a \"Jheelc:h .• ir and 
I havr? hacJ to- deal with iss\l'?': r-elated tD bC2ing disablEd" Sine:? 
my r!isab"ility ! havE: complet!:d a rehabilit.ltiuli program that 
included a college dE'gree and I afT) nOlo! pr~sE"·ntl't emrlo','0d as a 
stat? employee who was hirer! not on his di5~bility but on his 
abiliti;;:s_ . I have fE'lt that the p='st SeV'El1 -,':,a,"s hav~ been times
of c!itficult'r' .::tnd I have o'/~rcorne ",an), olJstac:les that involved 
i0riCC~5Sibility to the disabled_ I ran into an Dbstacle that I 
hc3','E not ,E?nc:ounte'red in the :-;PVr?ll )-,E"i3rs ';Ind :;om!:thlng that I have=
ti3~'en for granted and th.?t \'laS tile right tn vote at ~T"' acu::'ssible 
pole site" In the past the poling place within my distric:t.#39 
h~~ b~en totally in4c:c:essibJe to wheelchairs, that being the 
Performing A,-t Center ownL,d by the City of G,-e!lt Falis and a 
poling place operAted by ths County Df Cascade and the State of 
l'lontan~" . I h"j(j, in the' Pdst, b'?En told tf-,at I could vote on an 
ab::.:entEE' r.,2.::i ~ at th!O' cO'.:Jnt)1 CO·UI·t . house c";lnd have done 50 l-Jher 
'/ay-iOllS voting sessions 1··J?re py-esented" This time I t-Ja5 not 
al1Dw~d to votp At the court house and was told that I had to gn 
tc the: PE-,fc'rmi;,g <4!-t:; C!::,,-~t?r because that is in my voti,ng 
d5'Sty-ict whi~h is :still totally unaccessible to ~"heel,=hair,=" 

B::cau-:.;r; ,-":ti::g is a '"ir;Jht in this cO'..lntry r' fr::Jt "Ie"-v 
disCI·t.ninclted ag.::in~t by being told th2.t I had tD vote at all 
inncce~siblE poling place and I do fe~l it is .my right 35 a 
r:itiz~:n l·,hCl cie'!?5 \lote in this c!.Juntr)': to d~mand that ·if I am 
rQqujrEd to v~t~ in 2 particular poling sit~ ~hat it bE totally 
2.cc~55ible t!.J not only myself hut to cthE-r disabled Ame-ic~ns" 

T f e 'E' 1 'A: ':) ;: t r ;) n g 1 Y :3 b Cl U~' t /-I is i :: sUP. t "a t J h t3 "1 :: 5 ~ n teo pie '= 0 f 

t h i ~. 1 !2 t t ~ r to 'I a ,- J 0 U "', c i. t Y , CO '-',~ t y an ci ~ t -= t!? and fed P.'" i:l 1 
o·ff.icial<.: ~'J\ tr the hDP:~ that by r'!(J ... 'ember·, I ~.Ji 11 no longel" h::.· .... e 
t.t) b £> d i r:, C I' i 'n i 1 , Cl t e c! r.l 9 a i T' '0. t :3 n d t :- E- ,,] t '2 d a s ",I ::; e ~ Q n d c J a =: s '- i t i ~ E? n 
wh:J ho',; .'t':J '-.\ t 0\1 t Oli t~l'" st1-:::'et 2nd fi 11 O~Jt a v.ot i ng ferm so 1 
r' 21 II f u 1 of ill rn >' can:= til: '...l r. 1 >:> to 2 I .- i 9 h t t 0 v ~ t e . 

\.) CJ Y "1 ~ r. p 2 t t '" 1- c: C r1 

'.'P-F ... ' ;;h 1 Q. rli r-: ::r.~"\ 1 OM 
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@V ••• JUS •. 2 
vCltejust 

A VOTE FOR JOSTICE. 

] URGE TeE CONGRESS TO ENACT, A~E) THE PRESIDENT TO SUPPORT AND 'TO 
SIGN, LEGISLATION.SUCB AS THE·AMERICANS.VITB DISABILITIES . ACT OF 
1988, VHICH YILL . EFFECTIVELY PROTECT ALL PERSONS "\lITH 
DISABILITIES ACAINST DISCRIMINATION ON !BE BASIS OF HANDICAP. 

i FURTHERMORE URGE THE ESl'ABLISBHENT OF THOSE BASIC SERVICES AND 
BUMAN SUPPORT SYSTEMS NECESs~Y TO HAtE RIGBTS REAL IN EVERY DAY 
LIFE, AND WICH YILL ENABLE: ALl. PEOPLE WI'l'H ..... DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE.· PRODUCTIVITY AND 

·QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONALL~ EXPERIENCED AND lOR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITS DISABILITIES: 
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voteJust.2 ' 
votejust 

A VOTE FOR JUSTICE. 

1 URGE !'BE CONGRESS TO ENACT, AfiQ THE PRESIDENT TO SOPPORT AND TO 
SIGN. LEG I SLATl ON ,SUCS AS THE 'AMERICANS \II'TI:lDISABILITIES ACT OF 
1988. \lHICH \IILL 'EFFECTIVElY PROTECT 'ALL PERSONS "\lITE 
DrSA.iHl.lTIES AGAINST DISCRIMINATION ON, THE BASIS OF BAND I CAP. 

I FURTHERMORE URGE T8I ESTABLISBHENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY 10 MAU RIGfITS REAL IN EV£-RY DAY 
LIFE,. AND gaICE) YILLENABLE ALL PEOPLE \lITH o ISAB rLITIES TO 
,ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN TBE HAINSTREAMOF SOCIETY. 

1 HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED rEE FOLLO\lING 
DISCRIMINATION AGAiNST PEOPLE \1118 DISABILITIES:' 

C'il(J4/~ ~L ~ ~ ~ 
"\l/JI~~ i?J ,rt~ ~l!i:r ~, 

~ d~~ 1L/La-'-~~ 
~"~~~'~a~. 
&-~CVv fr;' 

~' "~~, 
e:f, ~U}-~-f!e4- ~ wM! fe-;J jJ:. ~ 
~~~f~ • 
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Dea~ Mayo~ Graves; 

Ol07~ 

Shi~ley F~ede~ick 

61 F~anklin Avenue 
Hawtho~ne, N. J. 07506 
427-4145 

Enclosed is a copy of the lette~ 1 sent to the Social 
Secu~ity O~fice on Van Houten Street in Pate~son. 

I particula~ly wish to d~aw'your attention to the 
refe~ences to the cu~b-cuts. Both the ones that we~e not 
theJ;e, and the p~obl em ! found wi ththe one that wa.s. 

Since other people who use wheelchairs also have to, go 
t6 that particular o~~ice it seems to me that it would'be 
a kindness ,fo~ the City of Pate~son to make su~e that they 
can at Least reacn the building. 

The curb-cut 1 did encounte~ ended a couple oi inches 
above the ~cadway. Had I t~ied to go down that cut my bat~. 
would have be~n severely jarred causing ~~ve~e pain. 

What I do net ~~dErstand is why a curt-cut shculd end 
up in the air and a ~riveway ;oes down to the roadway. It 
is hard to believe that there is mo~e ccnside~ation fo~ cars 
than people, but it ce~tainly looks that way. 

I will app~eciat~ your looking into this p~obl~m. As 
Mayor of Paterson 1 believe that you can make sure these" 
protl eins' =.re co~~==t~d. I understc?nd tr,a.t you are a ve~y 
CC',ri "9 man so ! $.m su!'"':- yeLl \,oJ:' 1.! \,oJe-.r,t to be sure t~,at 
corrections are m~:e. 

Where curb-cuts end ~oo high it should be a simple 
matter to make a small macadam rise to meet, and go across, 
the end of the concrete curb-cut. 

!.JJh ere curb-C;"lt s ':0 not e:: i st, as ne:: t to the park i ng 
garage on Van,Houter; Street, one should de~inately be 
installed so that people to not have to wheel out in the 
st~eet as 1 had to do. This is dangerous and potentially 
life threatening. 

J than\( you for your attenti on to thi 5 matter. 

f, 
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• I 

8. ! went to two separate restaurant~~ one you had to sit 
2.t the bar because all the main seating WC'.: Llpstairs, not 
to mention the restrooms! The second one we had to access 
the dining room via the kitchen. The waiter then put a 
straw in my husband"s drink without asking first. 

9. An organization for people with disabilities was 
holding a bowlathon to raise money for people with 
disabilities~ ~owever the bowling alley was inaccessibl~ 
w~en one of the participants who is disabled mentioned the 
problem~ they sa1d we coul~ bowls~parately in an 
accessible alley. 

10. ] went to a workshop and needed to use the phone but· 
it was too high to reach. During my lunch break I . 
discovered that lunCh was inaccessible and I had to ask 
for assistance. A~ a result of this inconvenience I had 
to have a different menu .from what 1 had previously 
ielected which was not on ~y special diet. 

11. When shopping] find 1t very difficult to access the 
merchahdise and f1tting rooms. 'As a'result I am forced to 
bring clothes home a~d bring them back if they don"t fit. 

12. While in Albany v1sit1ng our ~tate legislators we had 
to wait 45 minutes to access an Ele0ator which ended up 
bE~~g a freight elevator not meant for people. 

l~. 1 sst on a hous1ng comm2ttee and had to constantly' 
rem1nd mem!:Jers to pic!. acce=.=1ble locations to meet. 

~.~~ 
Mrs. DE~tie Bonomo 
=4~-1 [ommun1ty Manor Dr1vE 
Roche5tEr~ NY J4o=~ 
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Just last summer I tried to attend the openning concert in a 
summer festival. I found all the handicapped parking spots at 
the main entrance covered for preferred patrons. The lot I was 
sent ~p did access a nice level entrance and two rows of seats 
in the auditorium, but there was no way to get to the box office 
if 1 had needed tickets. The Assistant Director of the festival 
thought they were in compliance with all applicable laws, and 
would do nothing. Fortunately the Director of the facility did 
not agree and stopped the covering of Handicapped parking spots 
at the main entrance. This episode was clearly an attempt to 
segregate disabled in preference of special patrons. 

The list goes on. In my own village, the public meetings are 
held in a second floor meeting room with only stairs for access 
and the local post office is not ramped, handicapped must ring a 

'bell at the back door for service. A large n~mber of the vot~ng 
sites in this county are,not ,fully accessible. 

" 

Again many' thanks for cosponsoring this bill. 

Sincerely, 

" 
'-. " ... I J.'1 ~ " --' 

" 
SLlZ anne Legge 
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Hello.: 

Thank you for the opportunity to speak about the day to day 
oiscrimination that occurs to the more than 35 million Americans 
who are disableo. Because we, as persons with aisabilities deal 
with so much discrimination on a daily basis, we often ignore it 
or forget about it_ If 1 dealt with every act of discrimination 
1 encountered on a daily basis, I would be unable to function. ! 
would feel buried under an avalanche of injustice. 

When I moved to the Capital District ~ year and a half ago, 
,the, first thing I had to deal with was where to live. All I 
wanted was a small aft ordable one bedroom' that was rampable so I 
could get the .wheelchair in the front door. I don't need a 
totally accessible apartment like ,many people wbo use 
wheelchairs'. I continued to deal look for a year and endeo up 
with an nice, afford~ble' one bedroom in Schenectady that is up a 
flight of stairs. That's not what I wanted, but 1 refuse to"pay 
half my salary for an accessible apartment: P~ople with 
disabilities need a place to live that is affordable. When I'm 
willing and able to build a ramp, usually building code prohibits 
it, I understand thit many 'times building a ramp is unfeasible, 
but other times when building a ramp is feasible, code prohibits 
it. There m~st be better policies that allow building of ramps 
where necessary. 

Curb cuts, or 1 should say the lack of curb cuts is another 
issue that the Capital District needs to work on. Many of the 
curb cuts that do eXlst ar~ not built correcLly and therefore are 
difficult to negotiate. Many sidewalks are rebuilt ana curb cuts 
forgotten. As far as 1 kno ..... no municipality in this area has a 
"curb cut program", that 15 a program which designates so many 
curbs a year to be knocked down and the community chooses which 
curbs are most important. 

"Handicapped parKing" needs to be enforceCl at all times in 
all places. 1 get very tired of going someplace and finding 
'others without proper lnsignia parking in a designateo spot. 
Public awareness campaigns and using people with disabi1ities as 
parking ticketers are t ..... o excellent ways of changing these 
be h a v i.o r s . 

Cities, towns, and counties must encourage businesses to 
become accessible. I love to dance and looked for was an 
accessible place 'to listen to live music and dance. 1 have 
continued to look for that place and must assume no place exists; 
if it aoes, I can't find it. 

Wheelchair access is a co'ntinual frustration. 1 enjoy 
walking around exploring stores and shops. In this ·area that is 
almost impossible. Although it is a slight exaggeration, the 
only accessible stores are shopping malls. I realize this is an 
old area with many old buildings, but at least a guarter of the 
inac,cessible only have one step. One step should b'e easy to 
ramp. 
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~OOd afternoon Mr. Dart. My name is Dr. Charles Bullock and I am speaking 

this afternoon on behalf of persons with disabilities about discrimination 

in recreation. 

In legislation and oversight hearings recreation is often not included 

explicitly because it is assumed to be not as important as many other 

areas in our work-oriented soc+ety. Almost anyone would testify however, .. 
. l~ 

to. the importance, no the essentialness, of recreation and leisure tl their 

lives. It is during recreation and leisure pursuits that self-worth is 

affirmed and reaffirmed, that families function as cohesive u.nits, that 

minds and bodies are rejuvenated and revitalized. It is through 

involvement in freely chosen recreation that social relationships are 
.J 

initiated and cemented. If .any of us did not have access to these 

opportunities, we would feel less fulfilled as members of the world in 

which we live. 

Yet, many persons with disabilities do not have access to a wide range of 

oppurtunities. The discrimination in this case is subtle· yet nonetheless 

present. The discrimination to which I refer is discrimination caused by 

separate, special recreation programs. No doubt such "special population" 

prog rams were begun to provide more recreation services to persons with 

disabilities. Yet, over time they have limited opportuniti~s and have 

caused even more discrimination. 

For example, in a public parks and recreation program, when a person who 

is visually impaired asked to be part of their regular programs, he was . 
told that there were "blind programs" and that he should go there. In 

another public facility when staff were encouraged to update their 

'advertising to be more inclusive "f=~dl ~ ~B)?Jle and to be prepared to serve 

I . 
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votejust .2 
votejust 

A VOTE FOR JUSTICE. 

01170 

I URGE THE CONGRESS TO ENACT. AND THE PRESIDENT TO SUPPORT AND TO 
S1 GN. LEGISLATION SUCB AS THE AMERI CANS WITH DISABILITIES ACT. Of 
1988. WHICE ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

J FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SOPPORT SYSTEMS NECESSARY TO NAf-r RIGHTS REAL IN EVERY DAY 
LIFE, AND ~HICH ~ILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND· 
QUALJIT OF LIFE IN TaE HAINSTREAH OF SOCIETY. 

61 

, 
r--...... 

Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 65 of 109 



    

votejuz;t . .2 
votejust 

II VOTE FOR JUS'Tl CE. 

01175 

I URGE TEE CONGRESS TO ENACT. AND THE PRESlDENT TO SUPPORT AND TO 
SIGN. LEGISLATION SOCB AS THE AMERICANS ~lTB DlSABILITIES ACT·Of 
1986, WICH ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 
DISABILI~IES AGAINST DISCRIMINATION ON TEE BASIS OF EANDICAP. . -. 
I FtJRTEERMORE URGE !BE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORT SYSTEMS NECESSARY TO MAr~ RIGHTS REAL IN EVERY DAY 
LIfE, AND ~ICH \JILL ENABLE AlL PEOPLE ~lTH lJISABILITIES TO 
ACHIEVE TEEIR FtJll·POTENTlAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QU ElL I TY OF L1 FE 1 N THE MA I NSTREAM OF SOC lEn . 

I HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED TEE FOLLO\JING 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 

~-'~~~~Jb 

)J~~~ p~-

.p~p~-~ P-Uo. ~ ~,L-L-
~ uJ~ ~~ j;;;"~; . 

.. . 

.- ~....c..cc e ,/ .4 <to ~ 

---- . address: .~ /10 ---) u -if- 5·f.. -S. tV I 

·'ifCi.~t7L-)·71h '5gl~/ 
tel: 
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votejust.2 
votejust 

A VOTE FOR JUSTICE. 

011"(0 

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO . 
SIGN, LEGlSLATION SUCS AS THE AMERICANS ~ITE DlSABILITIES ACT. Of 
1986, ~rllCB ~ILL EFFECTIVELY PROTECT ALL PERSONS YITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BAS1S OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUHAN SUPPORT SYSTEMS NECESSARY TO MAr-E RIGHTS REAL IN ·EVERY DAY 
LlFEJ AND YBICB \JILL ENABLE ALL PEOPLE ~lTB ~ISABILITIES ·TO 
ACB 1 EVE TBE 1 B FDll POTENTl At· FOR 1 NDEPENDENCE. PRODUCT 1 V I TY AND 
QUALITY OF LIFE IN TEE MAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED TBE FOLLOYING. 
DISCRIMINATION AGA1NST PEOPLE ~ITB DISABILITIES: 
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votejust.2 
votejus~ 

A \10TE FOR JOSTICE. 

I ORGE TEE CONGRESS TO ENACT. AND THE ,PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SOCS AS THE AMERICANS ~ITB DISABIL1TIES ACT. OF 
1988, WHICB ~ILL EFFECTIVELY PROTECT ALl PERSONS ~ITH 

DlSABILITIES AGAINST DISCRIMINATION ON !HE BASIS OF HANDICAP. 

1 FORTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SOPPORT SYSTEMS NECESSARY TO MAF£ RIGHTS R~AL IN EVERY DAY 
L1FE, AND ~BICH ~ILl ENABLE ALL PEOPLE ~ITH DISABILITIES TO. 
ACHIEVE; TBEIR FOll POTENTIAl FOR INDEPENDENCE,PRODOCTIVITY AND 
QUALITY OF LIFE IN THE l1AINSTREAl1 OF SOCIETY·. 

I HAVE PERSONA1:L! EXPERIENCED ANDIOR OBSERVED THE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 

';.nOd9-~ ___ _ 
address: J-f O~. U/_ B j-d 

~/)() 
te 1 : 
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votejust .2 
votejust 

A VOTE FOR JUSTICE. 

1 URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCS AS THE AMERICANS ~ITH DISABILITIES ACT. Of . 
1988, WBICB ~ILL EfFECTIVELY PROTECT ALL PERSONS VITa 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISSMENT OF THOSE BASIC SERVICES AND· 
SUMAN SUPPORT SYSTEMS NECESSARY TO MAr£ RIGHTS REAL IN EVERY DAY 
LIFE, AND VSlCS ~lLL ENABLE ALL PEOPLE ~ITS DISABILITIES TO 
ACffJEVE TEElE FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF ·LIFE IN TEE MAINSTREAM OF SOCIETY. 

J HAVE PERSONAlLY EXPERIENCED AND/OR OBSERVED TBE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE .~ITH DISABILITIES:. 

r,-,LC...,- bv7 

or ~ IJ..J<:/O:- .! r 

, ; ,ned _C"Z!-'--_!~_'-_~'N ,J;.u,..,.<-

address: UVCA.:rrtW---' ~f-~.d'(c.... ~""" S~~(rl'-..r 
,(~ ~~ (;((;"-1 (h~ Jbcv"C~J 
Ii '-'<.1""'1 c:Q.. "",IF.1"'I 

tel: .oE-v/(S ~ tJ!:Y .s7JO/ 

7tJl- ~'"~ - 7S f ( 
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Some specific incidents of discrimination I have suffered are as follows: '. 

1) I have alw~ys had difficulty finding a job, de~pite my academic honors, 
perseverence, conscientiousness, and ability to work more than full-time. 
I gnerally have to submit more than 100 resumes before I can locate a job. Hos
pitj:iis .. are the only work sites which are routinely wheelchair-accessible and 
my opportunities in colleges and universities, where I would prefer to work, 
are restricted by lack of access. I have also been discriminated against by 
hiring committees who feel that my profeSSional interests in psyc.J;losocial 
aspects of disabilities somehow make me unsuitable for working with a non
disabled clientele; as if the psychological functiqning of disabled 'and 
nondisabled individuals were completely different. 

2) While living in federally :unded housing in Carbondale, IL in the early 
1980's, I was told that I was restricted to parking only in handicapped" 
parking spaces, even if other parking spots were closer to my apartment. 
I pressed charges successfully against ·the housing project, an.d the ruling 
was reversed, but not before the manager had alleged that I was "too handi
capped" to live in the modi.fied housing if I could not ...... alk from the more 
distant parking. 

J) The post office in Richmond, IN, has ~ tables at standing height, but none 
at wheelchair height, and when requested to put one in, they claimed they had 
IIno room": They also refused to put chairs in. the lobby for the partially 
mobile. claiming lack of space and requirements to nail the chairs down.! 

4) I am essentially barred from New York City, although I freguently visit 
family in the suburbs, by municipal laws wh:i,ch restrict handicapped parking 
to those who live or work in the City. Public transit'is largely inaccessible, 
and if I cannot park my car. I have no way to get around the City. 

5) ~~ile teaching at Earlham College in Richmond. IN, I ...... as ostracized be-
cause of my protest of the College's lack of affirmative action for th€ 
disabled and lack of access. I was directly told by the academic dean that 
"Those people (the 'disabled) should go elsewhere." Cam'pus elevators were locked. 

6) My community library is inaccessible. Doctors in Richmond, ·IN. routinely 
refused t·o make their offices accessible. 

7) I could not get hand1capped parking privileges in 'Illinois, although ser
iously mobility-handicapped, because I did not at that time meet their very 
limited criteria of eligibility: ~heelchair or crutch user, amputee, br com
plete loss of use of 11mb. 

8) As a current staff ~sychologlst at the Cleveland yA Medical Ctr., I am 
shocked by the lack of access ln a federal facility. The only modified rest
rooms are 5 floors down from my off lce. there is a serious lack of signage 
to facilities for the disabled, and many work stations and offices are too 
small, or set at the wrong height, to accommodate a wheelchair. There ~s no 
handicapped parking at the regional nedical education building, and the 
handicapped parking for the hospital in general is inadequate, too restricted 
in availability, and often blocked by snow or broken glass. It is clear that' 
professionals in the building are not expected to be wheelchair users. I can-

. not even get my wheelchair into the EEO office: 

66 

Case 5:10-cv-02794-CLS Document 21-1 Filed 06/10/11 Page 70 of 109 



    
--

.oteJu.t.2 
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A VOTE FOR JUSTICE. 

01215 

I URGE THE CONGRESS TO ENACT, AfiQ raE PRESIDENT'TO SUPPORT AND TO 
SIGN, LEGISLATION sues AS l'B£AHERICANS WI1'B DISABILITIES ACT OF 
1988, WHICH WILL . EFFECTIVELY PROTECT ALL PERSONS' Wrl'8 
DISAB1LITIES AGAINST DISCRIMINATION QN'TB£ BASIS OF HANDICAP • 

.I 'FURTHERMORE URCE THE ESTABLISRHENT OF THOSE BASIC SERVICES AND 
BUHAN SUPPORT SYSTEMS NECESSARY TO HAU RIGHTS REAL IN EVERY DAT 
LIFE, AND WICfJ 1IILL ,ENABLE ALL 'PEOPLE . WITH DISABILITIES TO, 
ACHIEVE-THEIR FULL POTENTIAL FOR INDEPENDENCE,'PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAtf OF SOCIETY. ' 

J HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED .THE FOLLOWINC 
DISCRIMINATION AGAiNST PEOPLE WIl'B DISABILITIES: 

~ ~/~~r:;eCZJ ~ ~. ~I 0"7 
. ;;CueJ A ~ ~ 0 ~,"""h","". 7 ;{Ju~ J" ~ 

.# ~ ~~ ..Jc r.-.c- <>-- ~aA.d -Ie )n~ 

--<'l~ rk>tu. --P;;J /J ~t:- a.f70 ~."7A:r. . .n:: 

~ O",r ~.t~~_ ~(fr~. 
~u~J~ft~~cI~~ . 

• ianed ~O· &z~ 
add:':: J /.3 G~ /e"d ~ 
te 1 : 

C;/c...-::DCJJ O~ 4~z...o·J 

(4JI'f) 29/. ..3~c,I?c 
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voteju.t 

A VOTE FOi JUSTICE. 

01216 

I URGE T8£ CONGRESS TO ENACT, Afi~ THE PRESIDENT TO SOPPORT AND TO 
SIGN, L£GISLATION suca A$ THE AHiRlCANS \11TH DISABILITIES ACT Of 
1988, ,WHICH \lILL 'EFFECTIVELY PROTECT ,ALL 'PERSONS ,'VITB 
DISABILITIES ACAINSTDISCRIHlNATION ON'THE BASIS OF HANDICAP. 

I'fURTHERMORE URCE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORt SYSTEMS NECESSARY TO HAtE RIGHTS REAL IN £VERT OAT 
LIFE, AND YBICH \lILL ,ENABLE ALL 'PEOPLE WITH DISABILITIES TO 
ACHIEVE TH~IR FULL POTENTIAL FOR INDEPENDENCE, 'PRODUCTIVITY AND 
QUALITY Of LIFE I N THE MINSTR.EA!f OF SOC 1 £'TI • ' 

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOYINC 
DISCRIMINATION ACAiNST PEOPLE \lITE DISABILITIES: 

h d f ~ ,. (/ . r I- A f r. / e ~ -' -' f? I (?, '/ ;:r ;3 ~c '{ ~ I'.-v 7 S-

A ( J t" ~ ,. .a( ~ -;;; 7T''L~;4 ,c/c!,' C .Af;/' ~ c..l I 

tel: 
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voteJust 

A VOTE FOR JUSTICE. 

I URGE Ta£ CONGRESS TO ENACT. Afi~ THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS VITS DISABILITIES ACT Of 
1988, : VIiI CH : llILL . EFFECTI VELY PROTECT .- ALL . PERSONS _ -' llI'TB 

- DISABILITIES -AGAINST-DISCRIMINATION QN-TBI BASIS OF HANDICAP. 

- I--FURTHERMORE URGE THE ESTABLISRHENT OF THOSE BASIC SERVICES AND 
BUHAN SUPPORT SYSTEHS NECESSARY TO MAtE RICB1'S REAL IN EVERY DAY 
LIFE, AND Wlca "'ILL --ENABLE ALL PEOPLE \lITH DISIIB IL1TIES TO 

-ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE,-PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAtf OF SOCIETY._ 

-1 HAVE _ PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAiNST PEOPLE VITE DISABILITIES: 

address: 

. 
. t:el: S/3- 3d. fj-S:3 ~8'- -
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A VOTE FOR JUSTICE. 

I ORC! 'IHE CONGRESS TO 'ENAC'!. AND 'I'B! PRESIDENT TO SOPPORTAND TO 
SIGN, LEGISLATION SUCS AS THE AMERICANS ~IIB DISABILITIES AC'! Of 
19S8, YBICH llILL EFFEC'!IVELY PROT£C'! ALL PERSONS ~ITE 
DISABILITIES AGAINST DISCRIMINATION ON !BE BASIS OF BANDICAP4 

I FURTHERMORE URGE TIlE ESTABLISHMENT OF TBOSE BASIC SERVICES 'AND 
, HUMAN SOPPORT' SYSTEMS NECESSARY TO MAtE RIGHTS REAL IN EVERY DAY 

LIFE, AND ~ICB VILL ENABLE ALL PEOPLE ~ITB DISABILITIES TO 
ACHIEVE 'I'BEIB. ' FOLl POTENTIAl FOB. INDEPENDENCE, P~ODUC'!IVITYAND 
QOALIl'Y OF LIFE IN TEE MAINSTREAM OF SOCIETY. 
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A VOTE FOR JUSTICE. 

I VRGE THE CONGRESS TO ENACT, AIi~ THE PRES I DENT TO SUPPORT AND TO 
SIGN, LEGISLATION suca AS THE AMERICANS \11TH DISABILITIES ACT OF 
HBB, . : \1fUce: \lILL . EFFECTIVELY PROTECT ~ ALL -l'£RSONS. ~ $IITB 
DISABILITIES AGAINST'DISCRIMINATION ON 'THE BASIS OF BANDICAP. 

, "I'FURTHERMORE 'URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUMAN SUPPORT SYSTEMS NECESSARY TO MAtE RIGHTS REAL IN EVERT DAY 
LIFE, AND WICH . \lILL .. ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE,'PRODUCTJVITT AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. ' -
I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THEFO~lNC 
DISCRIMINATION AGAiNST PEOPLE YI'IH DISABILITIES: 

-
address: 1 (p '?~Jl:J u:11ku 

~J~'1S/cl 

tel: 
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~r 1J c..L~ ~ ~ fJ CVl-·L 6 cU!. J (, --:-, -t.~ 

~ ~ iUYu-'..... ~~ ~!LG.C"""/i---A' 6...J-

~ Cf....... .~':" k LL4. (-=~ ~cr f < ~ 
u-~ c.J,~~ ~. -Ie 'i-L.. f~4.< .e:.:.r~ t 
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A VOTE FOR JOSTICE. 

01275 

I URGE TEE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPOR7 AND TO 
SIGN, LEGISLATION SOCB AS TEE AMERICANS ~I1E DISABILITIES ACT Of 
1988, ~ICB ~ILL EFFECTIVELY PROTECT ALL PERSONS VITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF BANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BUMAN S,OPPORT SYSTEMS NECESSARY 1'0 MAKE RIGHTS REAL IN EvERY DAY 
LIFE, AND W'HICH VILL ENABLE ALL PEOPLE VITE DISABIL1TIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE7 PRODUCTiVITY AND 
QUALITY OF LIFE INTBE MAINSTREAM OF SOClcri. ' 

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLOVING 
DISCRIHINATION AGAINST PEOPLE \.lITE DISABILITIES; 

_r/l1~ ~~t~~ 
(lot fLL,~ D ~ ~ ~ t~....:J. rr 

~~~A- VC-./ ~ Cl..- ~~~l JF. ' 
2 ~ A.-f fJ~ 1--...-.-J.- ,6-/YV ~ L, ~-v ~ V J.~" 

?r~ ,~ , 
- C-t: tL f. ~~ ~ ~ ~ cu:;;(~ 

tt..a..- --£-7:JJ ~~1 ?l-o ~ h...#.7I-' I tvd(!~£.-j 
~~~~~.~~ 

s;gned ~~JM->o~ 
addr~ss: / I q J a ~~ ~ h-v-V J:rV, 

rY.K1--~ ~ 6/{ 7~/~;i-

tel: f;Os)S57-1/.;}J- ~ 
(105) 7), 2 - 7 2' f 7' h '?;' 
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A VOTE FOR JUSTI CE. 

I URGE THE CONGRESS TO ENPiCT, AND TEE PRESIDENT TO SOP?ORT AND TO 
SIGN, LEGISLATION sues AS !HE AMERICANS ~lTH DISABILITIES ACT_Of 
1988, ~ICB ~ILL EFFECTIVELY PROTECT" ALL PERSONS ~ITE 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE TEE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
BOMAN S"OPPORT SYSTEMS NECESSARY TO MAU RIGHTS REAL 1N EVERY DAY 
LIFE, AND WICS W'Ill ENABLE ALL PEOPLE ~ITE DISABILITIES" TO 
ACHIEVE TEEIR FUll POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND" 
QUALITY OF LIFE IN ToE MAINSTREAM OF -SOCIETY. 

1 nAVE PE~ONALLI EX?E?IENCED AND/OR OBSERVED TaE fOLLOW'ING 
DISCRIMWAT..l,t,N AGAINST PEOPLE \.lITE DISABILIT"IES: 

.-- '.~~/" 
_ ")J~ I'1'\U. 0l.J ~ t:u-b I ; c. fh.1 Qi ,,"IJ 'i $ u....c... Lm e...v", ., ,JJ.lj k.u I,]~ 

k.)~rru..,"L.c..u...!. 4-~~ Cl.i.£U"s ~d. .a.l£~id~~ 

l:J...cLc..o..u...u.. Cf:> 0.. ~" 

mcw.y a t-lu...,L "~,"roo N~ TO 

~ lM.. ~~" c.w.:::z 3 l:. '-f e oS. 'D ~ 
w, r-6.., ~ ~<f(1!llD.u{7Tj"~. 

c..~~" 
s:igned ~- 0 l...UeiJ Po / I ,c..ed-

addr~ss: 

J~o7 Slt!..e>QCl(,<l..qE BVE:." 

}0o~ m'l,0 let. I i3.c:::.1-Z.-

tel: 
If oS" -.31. q - 0 ~ 0 c.f 
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A VOTE FOR JUSTICE. 

. AND TEE PRr.'SIDEN7 TO SUP?ORT AND TO 
I URGE TEE CONGRESS T~ EI~A~ At1ERICANS ~Il'E DISABILI7IES ACT .Of 
SIGN, LEGISLATION SOCB ;S--ECTIVELY PROTECT ALL PE?SONS ~ITH 
1988, ~I~B ~ILL DIS~~IMINATION ON THE BASIS OF BANDICAP. DISABILITIES AGAINST 

- ESTABLISHMENT OF TEOSE BASIC SERVICES AND 
I FURTE~RMORE ORGE.TEE NErESSARY TO MAKE RIGETS REAL IN EVERY DAY 
BOMAN S.OPPORT .SY~~S ENABLE AlL PEOFLE ~ITE DISABILIl:-!ES Te:... 
LIFE, AND ~ICH_ . O--NlIAL FOR INDEPENDENCE, PRODUCTIVITY AND ACEl EVE TEE I B. t ULl. P U:.! l ._ 

OF L1 -- I" T-r.:= !:lAINSTREAJ.'1 OF SOCI::'ll. QOALITY r::. I' ._ 

HAVE PERSONALL~ EXPERIENCED AND/OR OBSERVED 
~ISCRIMmATION AGAINS7 PEOPLE ~ITH DISABILITIES: 

75 
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'Votejust 

A VOTE FOR JUSTICE. 

] URGE THE CONGRESS TO ENACT, MlP THE PRESIDENT TO SUPPORT AND 'TO 
SIGN, LEGISLATION. SUCH AS THE 'AMERICANS W'ITB DISABILITIES ACT OF 
1908, W'HICH W'ILL EFFECTIVELY PROTECT ALL PERSONS 'W'I'TH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO HAY-E RIGHTS REAL IN EVERY DAY 
LIFE. AND ~HICH ~ILL ENABLE ALL reOPLE W'ITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR !.~DEPENDENCE, PRODUCTIVITY AND 

. QUALITY OF LIFE IN THE MAINSTREAM Oi SOCIETY . 

..L l.lJ't.rt'/;,.. ~ olV" rut u".(.~+ [ 
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A VOTE FOR JUSTICE. 

01467 

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCS AS THE AMERICANS YITH DISABILITIES ACT.Of 
1988, WHICH YILL EFFECTIVELY PROTECT ALL PERSONS YITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS Of HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAr~ RIGHTS REAL IN EVERY DAY 
LIfE, AND WICH ""ILL ENABLE ALL PEOPLE YITH DISABILITIES TO 
ACHIEVE T8EIR FULL.PDTENTIAl FOR INDEPENDENCE. PRODUCTIVITY AND 
QUALITY OF LIFE .IN THE MAINSTREAM OF SOCIETY. 

I HAVE PERsONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOYING 
DISCRIMINATION AGAINST PEOPLE YITH DISABILITIES: 

; 

/( -t:..ttv my hOm e 
0... f Y-f:4 +I l·· '- / ,. 1 ~ -f tel e 

) 

WCJ..f:, (?l (l(ei , m: q J I e 0 I- i>.~jety~/1r 
, V) 

'" 
W ~ :- G~ tit e", 

~ 
y-t 5 e '" t--~ O-L--r 0 h ~ !-~,,/ ( f. 

Ci-- l t (ji e J e s r f " (}., < J b u. f-' (} b.- ( r )' [ ",-I C<. (" / 1 7 

Lv~ e tic ~ u. .. r /1/ {Jh:/" /-1 
Cv..rt (-I" 

!r I 5 0 

signed R~~JLu.!~J..;. h '.l 

address: 

tel: 

or to .~ ( of' 
QJyCA;(i~ p r·l" ~ d U ..... C e ., f ~/. 

II C() Lv -e "::> I j}- .J I' • /tI~ . (1'0 Lt.", p-I /~, .(1 b. 
) 
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Jus~~n Dar~, Jr. 
l1ay 6, 1988 

par.k the car and come back af~er her. No parent in his right mind would leave 
a child in front of a hospi~al'in that area of ~own wi~hou~ supervision. I made 
a complaint to the Fed. Govt. Consequently they put two parking spaces closer 
~o the hospital, had to ramp some places and cut curb cuts so a chair could get 
across the street. The parking space is still too far from the d.oor for the 
disabled. The p1ace thac the parking spaces were before we were told was on 
too much of a slope for ha.ndicapped parking. This was true but all that would 
have ·had to have ·been done was to fill these up to level with asphalt. I still 
am not satisfied ~~th this place. The n~~t time you come ~o Dallas I could show 
you this place. I have pictures somewhere &t home. 

At the Trade Xart in Dallas ve went to an .America Airlines event one Sunday. 
the Handicapped Parking is on the second row of the p.arking area.. In oder 
to get to this place one must get into the street in order to roll around to 
this place. Amber vas in her chair that day. It was raining and water vas 
rolling do"lo1!1 the street with bumper to bumper cars. This is a very.dangerous 
situation. Not only that, the handicapped parking was not marked with the 
international symbol. 

Last year the City 0.£ Irving videned a street" next to my property. They did 
ramp the curbs, hoveve:, the failed to move the light pole in the middle of 
the sidewalk. Ha::dly accessable~ I contacted my new city counselman and 
the ratlp vas movec (a:ter i: had already been poured). 

The city did a lot of severag pipe replacements last year. They had to 
tear up curbs allover toVTI. When they re~id the curbs they did not make 
·them accessable. We ",ere told that the city could decide if they had. to 
be accessable. They "liec" to the paper and said it would costs $500 more 
to pour a ramp than i: woule a regular curb. I got one of my cement contractor 
:=iends to vrite me a let:e: saying that it ~ould costs the same amount of money. 
The city vas really "T'D" 0:£ at that letter I can guarantee you. They lie in 
the paper and .make it look like· the disabled are costing society e..'Ctra money ~hen 
in fact it is the saoe. 

The DART buses leave a 10: :0 be desired in the Dallas area. Irving has none 
whatsoever that are accessable. Handicapped transportation is unreliable, 
and not.accessable i:1 a lot of cases. DART contracted with a company that had 
bought a lot of the little yellow handicapped buses· from the school system. The 
buses have I1£ts Csome-:imes they don't work). These buses ~ere designed for 
chilcren and big people can not get their heads in the door. They were limited 
to t::ave1 40 times per month (20 ti:nes each ~ay) 4 That does no·t even give one 
enought time to go back and forth to work. One young lady has had to ask the 
Spina Bifida Assn. to pay for her transportation af,ter she runs out: of tokens 
on Handiride because she has no. way to vork. There has to be advance notice 
in order to ride these buses, and this is not acceptable especially if one 
gets sick and has to go to the doctor or whatever. 

I ~ill close this now as I :1<-"'10W yeu.' r tired of reading this. However, I will 
~Tite you vith spec~:~cs. I do have names of parents ~ho have children vith 
disc:::-imination problems and I \.,.i11 be contacting these parents. 

Thanks again for all of your work for the rights of the disabled. 

9939 work 21~ 570 3803 home 
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A VOTE FOR JUST1CE. 

1 L'RCE TEE COI~~R.ESS T(l :m.';CT, AND THE PRESIDENT Te' SOFF-OF.T Arm T0 
SIGN. l.EC:lSLoS.TION SUCH AS THE AMERl CANS ~l!E DISAElLITIES AC7 Of 
1ge·e I i.7HICH \JILL EFFECTIVELY PROTECT All PERSOi~.s \.,"11TH 
DISABILITIES AGA1NST DISCRIMINATION ON THE BASIS OF HANDICAP .. 

I FURTHERMORE URGE THE ESTABLISHMENT C·F 'THOSE BASIC SERVICES AND 
HU!1.~N SOPPORT SYSTEl'1S NECESSARY TO MAr.E RIGHTS REAL IN EVERYDAY' 
LIFE, AND t;HrCH \JILL ENABLE ALL PEOFLE \.l1'!'E DISAE-IL!!lES-rO _ 
ACH!EVE !BEIE FU!..l. POTENTIAl FOR INDEPENDENCE, PRODDC7JVITY AND 
Qtih.UTf OF LIFE IN TEE M!:.INS7?.EAM OF SOCIETY. 

1 H..~.VE PERSm'f::i..LY UPERIENCED .~NDJOR OBSERVED TaE FOLLO\.JlNG 
n.3:Rr!"lWA7~ON AGAir~'::7 PEOFi.E :.J1TH DlSABIL17:r:5: 
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Mr. Justin Dart, Chairman 
TaskForce on the Rights and 

• r ...... ~ -.-/ t1L ( 'j 
"-- . 01571 

315 East 1950 South 
Bount1ful, Utah 840 1 0 
20 August 1988 

Empowerment of Americans wlth Dlsabf1ities 

Dear Mr. Dart: -

Be1nga bflateral arm amputee, I have some ser10us concerns' 
regarding condlt1ons facing handicapped citizens of.the United States. The 
Federal Government and most states have done a commendable Job Of 
el1minating architectural barriers for those w1th ambulatory handicaps, 

. prov1ding televis10n closed captions for the hear1ng 1mpaired, and 
providing audible signals at traff1c intersectjons .and bra1lle warnings in 
bulld1ngs for the sightless. 

There Is, however, one area that has not received suff1c1ent 
·attention and that is the area concerning the barriers that cont1nually 
confront individuals who have}ost or· lost the use of their hands or arms . 

. An example 1s the fact that in most public bulldlngs the door-open1ng . 
hardware, espec1ally on 1nternal dOOrs, consists of round knob~ 1nstead of. 
levers. Other problems that face the upper-extrem1ty handicapped .are 
such things as the design of pay telephones, vending machln~s, packag1ng 
and many consumer products. 

It would be appreCiated if some attention. could be'd1rected 
toward this neglected area. 

Sincerely, 

~ 
G 

Edw1n V. Rawley 
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A VOTE FOR JUSTICE. 

I ; : 
\_~\.~~ .... 

I URGE THE CONGRESS TO ENACT, AND THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE AMERICANS ~I!E DISABILITIES ACT Of 
1988, WHICH ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SDPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND YHICH ~ILL ENABLE ALL PEOPLE ~ITH DISABILITlES TO 
ACHIEVE THEIB FULL POTENTIAl FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE tlAINSTREAM OF SOCIETY. 

I HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED TEE FOLLO~ING 
DISCRlt1INATION AGAINST PEOPLE ~I1H DISABILITIES:· . 

Ho one ~·till take the reasponsibili ty to cake tile public High Scnool and the 
sWi1llI.1ing facilities accessible to the public. Ylhen we did not have access to the 
football field to watch our gra~dson play, to the auditori~ to see our grand
daughter perforI~, to tbe Public !,~unicipal Pool to get the· prescribed therapy for 
my le~, or to the Senior Citizens ni~htlyIJeals and functions held at th& school, 
We sent a complaint to the ~.S. Architectural and Transportation Barriers Com
pliance 30ard. They replied, " ••• we have deterzined that the ATBCB has no jurisdic
tion ••• '1 because the District ci.id not use· Federal grants or loans.. They referred 
us to L,e Office of Civil Rights, OCR. OCR visited and reported that only specific 
areas were under their jurisciictio::. Ogden .City School District wrote June 8, 1988 
that -::he~ would ma~e specific ch~nses by Sept 1, 1988. W~ were informed that they 
would apply for a gran: to. do so. ~one of the 8 liste~ changes were completely 
finishec accordir:s to LtD:: r~les and regulations. Vie can now attend the Senior 
Ci~i~e~3 Din~ers. However, we s~ill can not attend the gaoes, have access to 
the audi tcriu= by the ::.a:"::1 e:-. -::ra::1ce :0 the offic e, or use the Public Hunicipal 
SW:":J::'.i!1t; iacili ties. :'he:: ::lade toke:! cnane;es. ror example they wrote that they 
Vlo1.:.1c., " ••• set bacl: all door-s~op bars at entrances to the nain high school bUi1d
i::16, the ::ng1:"s~'l \'lin~ iO.:lc. the sc:..e::ce 1'!in~; II and said they would rar.Jp at least 
one p=i~arJ en~raLce as req~i=ec. by A~3C3. However, rather than ramp the main 
e:::"':.r::l::ce .:;:::::' s€~ bac:: t::e dO::Jr-s-:op bars ~je: .. painted them! As the District IS 

)esi;~a:ec. School fer :~e 3a::c.icDppei, I feel sure that the Handicapped Students 
!:Oust alsc be discri::-..:..::ated a.:;ai::st cn the basis of handicap.. \'Ie support tne 
A::lerica::s \'lith Disabi::'::::. es .i..c: 0: 19-30. 

cc: C:de::: C~ty Sc::ocls, S~~t ~es: 

O;cie:l City CC'J::cil·, ,;a::o:- Goff 

signed 

addres s: / :;1£' ( . .t=. "7'"-'t."'~.;; 
./~ ci;/, -""S .; . ..... ~I.L., ....... , '-./. S-:r- e',: :.<.-

teJ: 
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"\. 016~3 
One mor~ notification, public buildings are not save for Deaf
peop~e. For exampl~1 a few years ago, I was with a deaf peer 
in a public bui~ding when my Hearing Ear dog got restless. so, 
I asked it if there was something wrong and it the very 
excited. I told my Deaf peer to £ollow it - Sure enough there 
was a £ire in the building. My dog saved our lives. All 
public buildings should ~ave a brighter £lashing light when an 
emergency comes up The lights that they have now are too 
small to make us aware of any danger. 

Motels, Hotels, or Inns should installed, a fire light, phone 
light and a caption box in every room for us to be able to 
enjoy our stay 1 ike everyo14.e els e. 

Please feel free to contact me for any comments. 
in advance for your consideration. 

a:;;J~~h5 
Mary Jeanne Bouchard 
Co~Coordinator 
Deaf Program 

Ins 
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    I voteju~t.2 

votejust 

A VOTE FOR JUSTICE. 

J URGE THE CONGRESS TO ENACT, AN~ TEE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION· SUCH AS THE 'AMERICANS ~ITH DISABILITIES ACT OF 
1980, ~HICH ~ILL 'EFFECTIVELY PROTECT ALL PERSONS '~ITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEHS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND ~BICH ~ILL ENABLE ALL PEOPLE ~lTH DISAB.lLITlES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY .. 

1 HAVE PERSONALLY EXPERIENCED ANDIOR OBSERVED THE FOLLO~lNG 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 

fJi,li 0 j G (~/ ~ ~ ~ e s 
A - I 1-.> 

/ " / ,..j 
/.' C)}:/ I . ~. / / 

o \I~ (" 

d~#-/~rC-?~> 
,. J".. -tk . f,< r IL 

/LI- t- ,-'- C I\.. ~-.J):J.I t~) 

/. I/" ' ( 

signed _LJ:ir/- ('-~.c! ~ 
addre:;s: 

tel: 
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Congressman Thomas J. Bliley, Jr. 
House of Representatives 
213 Cannon - House Office· Bldg .. 
~ashington, DC 20515 

01671 

RE: Americans with Disabilities Act -E. R. 4498 

Dear Congressman Bliley, 

6004 Pine Street 
Richmond, Virginia 

23223-35,,3 
October 17. 1.988 

I I d like to introduce myself. My name .isRichard B. Goode and I am a 
hearing impaired cons~ituent from the Cedar Fork precinct. 

I encourage you to .suppon the Americans with Disabilities Act (E. R. 
4lj 98). I ·am in strong support of H. R. 4498 and I feel that this bill will 
assure me equal protection against the discrimination I .face every day of my 
life. 

I am profoundly deaf and do not have verbal means of communication. I must 
depend of telecommunication devices. written communication, sign language or 
an interpreter in order to conduct my affairs. 

I would like to tell you abo·ut some of the experiences I have had with 
discrimination: 

I have been treated unfairly in dealing with my boss. I really feel 
that. :i have no choice and I will continue t.o be treat.ed in this manner 
since the only thing I can do is quit my job. The job market does not 
provide for the deaf/hearing impaired employee. 

Vhen I have hear about a possible job opportunity, it has taken weeks 
to arrange for an interpreter and the job was filled by the time I 
tried to schedule t.he int.erview. 

I have had a rough time with agencies like Social Security, postal. 
services and ,)lUte agencies. They treated me with no more than 
respect. I t"eel like they give me a cold shoulder because I am deaf. 
They know that they must. deal with me but once I am out of sight, I am 
also out of their minds. These agencies almost never t.akes the action 
they assured me would be done~ 

Federal, state and local government meetings do not provide £or any 
interpret.ers. The only way I can understand what is going on at these 
meetings is to take a family member-with me to interpret for me. 
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Yotejust.2 
yotejust 

A VOTE FOR JUSTlCE. 

- -. . •.. 
·01674 

• 

J URGE TBE CONGRESS 70 ENACT, AN~ rHE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLAT10N SUCB AS THE 'AMERICANS \HTH DISABILITIES ACT OF 
1988, ~HICH VILL EFFECTIVELY PROTECT ALL PERSONS 'UITH 
DL5ABl:i.1TIES AGAINST DISCR1MINATION ON TEE BASlS OF HANDICAP. 

J FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC ~ERVICES' AND 
HUHAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND VH1ClJ \,JILL ENABLE ALL FEOPLE WITH DISABILITIES TO 
ACHIEVE THElR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

1 HAVE .PERSONALLY EXPERIENCED AND/OR OBSERVED. THE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 

/-
/1 -1 ~ r::3 L-1~.'-"" :s i gned ___ -+'C_.'. ~~ ________ ........ _ 

addre!ls: PC 6-r-I- :; ~·1 

F".J/V~ ) l cJ- , 

tel: ll'uv ~t.J~:.. :!}//..;f~ 
(,I7L'~) S U G- il:J. 15 
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    vetejust.2 
'Yotejust 

A VOTE FOR JUSTI CE .. 

. - -
eo ". 0167b . . 

• 

1 URGE THE CONGRESS TO ENACT, A~Q THE PRESIDENT TOSUPPOR! AND TO 
SICN, LEGISLAT10N SUCH AS THE 'AMERICANS YITH DiSABILlTIES ACT OF 
1988, ~HICH U1LL . EFFECTIVELY PROTECT' ALL PERSONS 'UITH 
Di5ADILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

J FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORT SYSTEHS NECESSARY TO MAtE RIGHTS REAL IN EVERY DAY 
LIFE, AND ~HICfJ \JILL ENABLE ALL PEOPLE UITH DISABILITIES 'TO 
ACHIEVE TH~JR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALIU OF LIFE IN 'THE MAINSTREAM Of SOCz"ETY. 

IHA'IE P~RSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLOwING 
~lSCRIHINATICN AGAINST FEOPLE UITH DlSABILITIES: 

'~ Q.Q~'-t ypt, ~"i-4-n 't1\..L :···~lJ-l~\.L&~ o.'u f)C0t. &: 
'-

-
,~r,,-, 

C~~"L/.~ C~Q..C.i.,~~: ~ '-tG-\. ~H ~ 
O-~+ t' '{ a:-~~. l '-tpDt·~ J bJ.~ l:'.ct· b)..il J 

,*\U- '~l''-'-~Wu,,* pw-+ ~ \(Q, 

-
Cl\.f·J...~_ VC ..... 

-; "4 2.2?' 
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vctejust 

A von FOR JUSTICE. 

· .. ... 01677 .• 

J IJRGE THE CONGRESS TO ENACT, AN~ TEE PRESIDE~"T TO SUPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE AMERICANS ~ITB DISABILITIES ACT OF 
1988, ~HICH ~ILL EFFECT1VELY PROTECT ALL PERSONS ·UITH 
DISABlLITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

] FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORT SYSTEt1S NECESSARY TO HAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND WHlCtl ~ILL ENABLE ALL PEOPLE I,;'I'!"Ii DISABILITIES TO 
ACHIEVE T~EIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LTFE IN THE MAINSTREAM OF SOCIETY. 

tel: 
i 
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v~t~just.2 

votejust 

A VOTE FOR JUSTICE. 

....... . , . 
• 01678 

• 
'. 

J URGE THE CONGRESS TO ENACT, AIiQ THE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCB AS THE 'AMERICANS VITH DISABILITIES, ACT OF 
1988, \.IHICH \.IILL :EFFECTIVELY PROTECT ALL PERSONS '\.lITH 
rd.5ABILITlES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

J FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUHAN SUPPORT SYSTEMS NECESSARY TO HAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND \.IHICn \.lILL ENABLE ALL FEOPLE \.11TH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE~ PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 
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votejust.2 
votejust 

-.. . . -.... _.0. 

A VOTE FOR JUSTICE. 

01680 

• 

J URGE THE CONGRESS TO ENACT, A~Q rHE PRESIDENT TO SUPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE·AMERICANS \.lITE DISABILITIES ACT OF 
1988, ~81C8 ~ILL EFFECTIVELY PROTECT ALL PERSONS ·UITH 
DISABILITlES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

1 FURTHERMORE URGE THE ESTABLISAME~IT OF THOSE BASIC SERVICES AND 
EUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE. AND ~HICfl ~ILL [NABLE ALL PEOPLE WITH DISABILITIES .TIJ 
ACHIEVE THEIR FULL POTENT~L FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN· THE MAINSTREAM OF SOCIETY. 

1 HAVE PERSONALLY EXPERIENCED AND/OR OBSERVED THE FOLLO~lNG 
DISCRIMINATION AGAiNST PEOPLE \.lITE DISABILITIES: 
J. .. 

L-. 

±~?~.vnAJk"-~~~hi./~ 
~"'-fo.-4>:.v4/,~Ln~~ "./J." '7.·, J~ ~~ ~ -JI ~ (J 

~~~~~~'~Z::~~~L ~4Zc-~' 
~t:-:co-?Z~Ic-c-~~,.4""- -~~~~'l!. 
~ .. ::<S'o~ ~,~~~~~~ . -f. 
6~~~)_~-L ~~._~~~~ ... ~ 
~~ C7~&_.v~~.~ ~~ A~~ 
~h_D~~~ ~~Cl4:.. ~~1 . ~ 
~ .~~. :fot~_ ~ ~ 
'~ ~~fP- ~:r~;J-<f-hL,)'--" 

~4~" ~-k.~ 
, 

... 

tel: 
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votejust 

A VOTE FOR JUSTICE. 

01681 

1 URGE THE CONGRESS TO ENACT, M1Q THE PRESIDENT TO SUPPORT AND TO 
SlGN, LEGISLATION SUCH AS THE -AMERICANS ~ITH DISABILITIES - ACT OF 
1988, ~HICH ~ILL -EFFECTIVELY PROTECT ALL PERSONS -~ITB 

DiSABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

J FURTHERMORE URGE THE ESTABLISHMENT OF THOS~'BASIC SERVICES AND 
HUHAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AIm ~HICfJ- ~ILL ENABLE ALL FEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCTIVITY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY. 

I -HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLO~ING 
DISCRIMINATION AGAINST PEOPLE ~ITH DISABILITIES: 

:I i &ned __________________ _ 

addre:;s: 

tel: 
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01683 

Department of Public ~orks 
City HaJI 
300 Park Avenue 
Falls Church, Virginia· 222046 

Dear Sir: 

-

December 15, 1988 
610 Highland Ave. 
Falls Church, VA 
22046 

to have 
(Broad 

of the 
Fa 11 s 

For one of the richest cities in America not 
curb cuts in all four corners of its main intersection 
Street and Washington Street), not to mention much 
sidewalk system in its business section, is inexcusable. 
Church has a higher Personal Property Tax'than any of the 
bordering counties. 

three 

be 
part 

In 
baby 

the 

Waiting another two to three years for the curb cuts to 
put in as part of the Broad .Street Improvement Project or as 
of the renovation of the Robinson Building is una6ceptable. 
view of the various people who use curb cuts (people with 
strollers., bicycle riders, disabled people '11ke myse'lf), and 
possible violation of section 504 of the Reha~ilitation Act, 
special effort to install curb cuts ~, is in order. 

CC: Mayor Carol DeLong 
Charles D.Goldman, ESQ. 
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Si ncere I y., 

Terry Carro II 
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    votejust.2 
votejust 

A VOTE FOR JUSTICE. 

01695 

I URGE THE CONGRESS TO ENACT, Al'lP THE PRESIDENT TO SOPPORT AND TO 
SIGN, LEGISLATION SUCH AS THE AMER1CANS ~ITH DISABILITIES ACT OF 
1988, ~HICH ~ILL EFFECTIVELY PROTECT ALL PERSONS ~ITH 
DISABILITIES AGAINST DISCRIMINATION ON THE BASIS OF HANDICAP. 

I FURTHERMORE URGE THE ESTABLISHMENT OF THOSE BASIC SERVICES AND 
HUMAN SUPPORT SYSTEMS NECESSARY TO MAKE RIGHTS REAL IN EVERY DAY 
LIFE, AND WHICH WILL ENABLE ALL PEOPLE WITH DISABILITIES TO 
ACHIEVE THEIR FULL POTENTIAL FOR INDEPENDENCE, PRODUCfIV~TY AND 
QUALITY OF LIFE IN THE MAINSTREAM OF SOCIETY .. 

I HAVE PERSONALLY EXPERIENCED AND lOR OBSERVED THE FOLLOWING 
DISCRIMINATION AGAINST PEOPLE WITH DISABILITIES: 

/J? 1./ -..)7cvJ'£ /~r :JI __ r"I//./U c,,/ lYS1.&&~/ atA!.iJ F~Ct;:"..f' . 

)/4;cvay k-/llI /?lM/uly ~~ 4cCG.rJ//IG hbvJ)Alo/ .. 

S'E;{(/)a;.J / 4NjJ o7?/b( S/lU477tJ/lIJ /.:J4-/Ly. 7?-e TY~J oJC 

O!!ST4CCEf' AtfE V-1;e/cSO' 7'~ /?')fIlY: EVE~y7?#NG F4J/Jj 

Sl7(cEE/J i S/.o£"wd'LKJ wI/; ell 44.E. /N ~,.( /CcE/4/~ 7)./.4/ 

N'4lfES' C1/VE 7;f:4rgL' LJ/f?::ICVLT- E!..EL/47MJ KEf7£:mmS' 

. /
.V 

. .' / / / 
c'/VIZ4/v C£ / fr IT !Iv/.! _r /UC£...i) W IIG.It£. S'~ C»v'r S'£.£ . 
7l-IEflJ. (t9JJ..) //0 !lt7E",(1I171i/£ - U-lL6E 4e.t/li;; 2£4ILL,c; eTC ~~(IJc~) 
2JJJC;f/m/A!,f ;'7~;v' -1tv.J S7U£e; 7yPI!/ b 6'( E.dk'CqlO£-! i E/7I'Uj ~ 

(E-G. ~6E /dST;WC!OlfJ ~A6 7{) Give $-<. )(~ /(e=-4~/NG 
LiftS .5t'::i5'(E 7?-1£ CIA.fJ 8E6//f/S Jv S'IIE CoL/sd GEr 7?E/iJ 

1P£:{:o£ffJ!oIf8£4/~ J; });FP{'c/U76J /;J W&{'//d6 

77?;/1;J /od 1~17 t:i N' . . 

tel: 
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DISCRIMINATION DIARY 
of' Ken Burns 

I went to a big department store 
didn't pay attention to me. She 
want to take the time to listen. 
complaining. 

June 27, 1988 

and asked for some information. The'woman 
pretended she didn I t hear me.. People don't 
If they did, there wouldn't be so much 

-
The new driver on the van does that. He doesn't listen. When I wanted to go 
to "Best Buy," he didn't listen. He brought me home instead, because that's 
where he had picked me up. 

I went to City Hall to find out about progress on the issue of putting in 
sidewalks throughout the community. I couldn't get into the building because 
there are three steps going up to the front door and two steps going down on 
the inside. We (those who use wheelchairs) stayed outside the front door. We 
put up signs saying that we couldn't get in. They didn't have microphones and 
loud sp~akers so we couldn't find out what was going on ins.ide, .and we couldn't 
speak. 

There are no sidewalks outside my door. I can't go outside to take a breath of 
fresh air because if I did, my wheelchair would get stuck in the ground. It 
keeps me from going to the store to do my personal shopping.. I have to order a 

.van to take me to the store and that way, again, I get no fresh air or see how 
warm the sun is. With· sidewalks, I could drive my chair to the store and do my 
personal shopping. That way, I could enjoy the beautiful weather and enjoy 
driving in my chair. I have to take the van just to go one block and it costs 
money. 

If I want to go to the front door of the Grand Mall, there is no place for the 
van to park. We have to go a block and a half down the street to get out and 
·then go all the way back to get inside. 

Once, . when I was out, I had to go to 'the bathroom and I had a female aide'with 
. I 

me. I went to a nearby McDonald s and asked the person cleaning tables to 
check to see if there was any other man in the bathroom. There was no one. 
Fortunately, there was a lock on the door and so my attendant was able to help 
me use the bathroom in privacy. . 
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