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iuet t;za ﬁ&:‘tam imtitms %iti*m the

This is in respouse to your reduest for our views on
the question whether certaim entities within the Executive
Uftice of the President are “agencies”’ as defined by 5 U.S.C.
§53i(1) and are therefore subject to the Freedom of Inforua-
tion (FUL) Act. The answexr to this guestion depends inm part
upon whether the definition of "ageney includes the President
--3 question which the District of Columbia Court of Appsais
expressiy left open in Souclie v. Hawid, 448 F.2d 1067, 1073
(1371). That is, if the Office of the President is decmed
to bdbe an agency under the Freedom of laformation Act, the
records of the emtities within the Executive Office could
be subjest to the disclosure provisions of that Act on the
theory that the records are Presidential documents ,.?./ not~
withstanding the inapplicability of the Act to those entities
eI 8. Forxr this reason, we &ye attiching & separate memo~
randumn prapared by this Office which sxamises the question

*/ 1o Soucie v, David, the District Court, im & briui mder

signed ANBUST 41, 1’3?*3, found that the Garwin Report
prepared by the ﬁfﬁc@ of Scliemce and Technology of the
Executive Office was & Fresidential document but went on Lo
hold that it did mot have the authority to compel the release
of Presidential documents or the jurisdiction over a suit to
aubtain cthat relief. See 445 F.2d av 1071, On appeal, the
Cireuit Court of Appeals rejected the finding that the report
was & Prosidantial document, see pp.7-10,infra,
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whether the Presideant is subject to the Freedom of Informatiom
Act, It is our view, 48 expressed im that Memoyrandum, that
tassd on the language of the statute, its legislative history
and the possible wuncomstitutional results if the Presideat
vere subjsct to the provisions of the Act, the definition
of "sgency” does nat include the Presidant.

With respect to the particular ¢uestions in your
MHemorandum, we bave concluded that the White House Office,
Domestic Council, Hatiomal Security Council and Council om
Internacional Economic Policy are not “sgemcies’ uuder the
Adoinistrative Procedure Act, and therefore axs not subjeet
to the Freedou of lanformation Act, This comsciusion is based
on the legisiative history of the APA from which ls derived
the test that an ageocy is an entity that has by lsw the
authority to take final end binding action and cn the
Boucie v. David test which includes in the defimition of
agency those eatities that perfers fumetions independent
of advising the President. HMoreovex, it is our view that,
in & suit sgainst one of these earities to eowpel the dis~
¢losure of its documents, & court would likely censtrue
ths APA definition of agency 30 48 not to include the
respective entity im order to avoid serxious comstitutional
dout:ts that would be raised by & counstruction to the
opposite effect. Although it is pot clear, becsuse of
conflicting statements in the legisiative history of the
act creating the Council of Economic Advisers, whether
that Council ie intended to perfors fumetioms independent
of advising the President, it is our opinion that the positiom
that the Coumeil is mot an agancy under the APA is defensible.
However, if sult were Lrought after a denisal of requested
documents, the sutcome of litigation canmot be counfidently
predictad.

Part 1 of this Memorandum discusses the tests to be
used to determine whether anm sntity is an agsncy undex the
APA. 1a Part il, we apply these tasts to the emtities in
the Executive Office about which you speecifically inquired.
But before considering these points, we would like to maks
4 few introductory vemarks which may prove ueeful:
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First, although it i3 our opimion that, 4s & mattex of
law, the Freedom of laformation Act does mot apply to the
wWhite House Office, Domestic Covacil, Hational Security
Coomelil, Council on mmkiml fﬁammic Policy and per~
haps to the Coumeil of Ecomomic Advisers, it occuxs to us
that you may not wisk to adopt such a categorical positiom
publicly if theve are altsrpate wethods of jwstifying non~
disclosuxe. Hecause wost cases in which withholding of
Executive Uffice documents iz desired would probably come
under one of the uxemptioms to the Act, particularly
Exenptions 1 (national Jefemss and foreign policy) and 3
(internal commupnications), suck an alternate basis would
to that extent be available., such cases could be handled
by expressly reserving the guastion as to whether the Act
applies £o the entity to which the request was directad
and stating in sudstance that aven if it does, non-dlsclosure
is juscified undexr ove of the exeaptions.

- Second, nome of the entities should publishany regula-
tions for obtaiming information uamder praocedures simiiar
to the Freedom of Informatiom Act proceduxes unless the
regulations also state that the publication thersof is not
intended as a recognition of the applicability of that Aet,
In Soucie, the Court of Appeals poimted to & motice published
in the Federal Begister by the Office of Science and Techmology
{O8T) describing the informacion available to the publie
from the 05T under the Freedom of Information Act, and setting
forth procedures for obtaining that information, as evidence
that OST considered itself subject to the AFA, Wwhen faced
with & problem of statutory gonstruction, 4 court will show
great defersmce to the imtarpretation given the statute by
the ofificerz or agency charged with its adeinistratiom,

1.

L. kepislative E{story of fection 2 of the APA

The Frewdos of Informatlion Act (and, iacidemtelly,
the entive Administrative Progeduxe Act) applies o every
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Yagency” that is & part of the federal government, with
certain specified axceptions., Section 2 of the APA defines
an “agspcy” &8s “each autbority of the Govermmeat of the
United States, vhether or not it iz w thin or subject to
review by another agemcy . . . .~ 3 U.S.C. $551(a). Tbe
key word ia this definition is f"aethariﬁy,” £or it 18 omly
an entity which exercises “authority” that is deemed to be
an agency. The Sendte Judiciary Committes, in a4 committes
print issued im Juse 1945, explained why “agency” had been
defined by use of the broad word authority:

it is pecessary to defipe ageney as “suthorxity”
rather than by neme or form, because of the
present system of including one agency withia
anothex or of authorizing intersal boards, ox
“divisions” to bave fipal sutberity. “Authority"
means any officer or boaxd, whether within mﬁhax
agency or mot, which Ly law has suthority to take
£fioal and biedipg sctiop with or without appeal
to some superior adsinlstrative authority. Thus
“divisioms” of the Interstate Commerce Coumission
and the so-called Schwellenbach Office of the
Department of Agriculture would be “agancies”
within this definition. Aay otber form of
definition would raise serioug difficulties imn
saveral FPederal agencies, Staff of Eenate Coum.
t:ba Jaﬁsiuxy, 79:& caug,, ug Sess., _ﬁ_g&g

Prist 1945). (Emphasis added).

The report of the House Judiciaxy Committee, issued
in May 1946, ioeluded & singie paragraph of explanation of
the definition of “agenmcy’:

Whoaver has the authority is an ageacy,
whether within anothar agency ox im combimation
with other persoms. In other words agenciss,
necessarily, cannot Le defined by mere form such
as departaents, boards, ste. 1f agencies were
defined by fors rather than by the criteriom of
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authority, it wmight result is the unintended in-
elusion of mexe housskeeping” fenctions or the
exciusion of those who have the real power to sct.
H. R. Rep. No. 1980, 79th Comg., 2d Sess. 19 (1946).

- The Attormey Gemeral’s Manual on the Admimistrative
Procedurs Act, issuwed im 1947 also sheds some light om the
definition of "sgency™:

This definition was adopted in yecognition of the
m:mtmm is divided not oanly into
SpATTHentS, mimim, and efﬁs.aﬁ, but that
m ggmi«, i turn, are further subdivided
into comstituent uwaits which my have all the
attributes of an agsscy insofar as rule making
and adjudication are concerned. ¥Foxr exampls,
the FPederal Security Agemcy is composed of many
authorities which, whils subject to z;ht mii
lmxviaiau ,&g me agm;y, are genorslly

These fow W‘Pm conprise essentially all a;t the
iegislative history relevant to the probles. Frapsentary
though they are, they suggest the temor of the legislative
opinion. The thems developed by the legislative history
a:t mxim 2 is that an m&miw agency is & part of
government which is "generally imdependent in the exercise
ai {1m fmtim** awnd which *"“by m m authority to take
final and binding action” affectimg the rights aud obligations
of individuals, particulaxly by the characteristic procedures
of rulemaking and adjudication.?/ |

*/ The definitions of rulemaking and adjudication im section 2
of the APA avs wery broad and could conceivabiy encompass
any actions takem by an entity affecting its own intermal
sansgement policies without affecting any persom outside the
agency. An examination of the proper scope of these words
as used in ths APA is sot warranted here. Bowever, for
discussion purposes, we us¢ those words here as characterising
processes that prescribe law or policy or have a binding uffect
on rights and aklmnim of private individuals, institutions
or othexr governzent agencies. This would imelude fstermal
pensgement ww&:im or policies but only imsofar as Chey
affected wwmmu outside the entity. ,
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This thewe i cossietent with the genmeral comciusion

of the Attorpey Genmeral's Cossmittee on Adainistrative
Procedure, which "regarded as the distinguisking feature
of an ‘aduinistrative' agency the power to determine, elither
ky mu or by decision, private rights and obiligatioas.”™
, eport of ths Attorney General's Commitiee on Adminis~-

» Procedure, 8. Doe. &, 77th Comg., 1st Sess., (1941},
8t p. ?. It i® also consistsat with Professor Davis’® gemeral
conclusion that an “adsinistrative agency is & governmental
suthority, other tham 8 court sad other tham & legislative
body, which affects the zights of 9::1%&3 parties t%xwgh
either adjudication or rulemakiag.” 1 K. Dayis, A

bive Law Irxeatise §1.01, at 1 (1938).

The sane thm is reflected in several statements by
Congressmen which declare that the APA wae enscted to deal
«with those sgencles established by Copgress to admisister
the laws. Congressman Sabath, who was in charge of the
bi1i om the floor of the House, stated that

{tlhe object of the bill t2 . . . to improve
the administration of mi&s m r&gwiﬂtim
ma by the &gmin wer £

Mﬁ tkltmy si‘&m my have his é&y in am
with a mm of ési;g m m&

Mtf:u ?riat), ﬁ* Doc., 3&3 79& cms., Zé
Sess., 343-346. (kaphasis M}.

Duxring the debate, mram Hobbs referred to & kind of
fourth branch of t;im government

It szeems to me that the Gmmmﬁm of the United
States, has divided the powers of our Qoverpment
into three cooxdinate branches, the legislative,
executive, and juwdicial. These have been swaliowed
up by some administrators and their staffs who
apparently believed that they were omnipotest.
These have exerxcised all of the powers of govern~
ment, arxogating to themselves more power than

-6 -




‘ ’

ever uelonged to any wmen, or group. This has
made necessary the enactment of some such legis-
lation a& is now in process of passage. Id. at 382,

Thus, it is apparent that by the word "sgency,’ Congress
was not referring to the executive offices that serve to
advise the Fresident but to entities created by Congress
with authority to take final and binding action in adwin-
istering legislatively created programs. In other words,
what the legislative history of section 2 seems to teech
is that Congress in using the word “sgency," imtended the
AFA to apply to authorities of government which are the
center of gravity for the exercise of administrative power
affacting the rights and oiligetions of imdividuals.?/

2, The Decision in Soucie v. Devid

Soucie v. David, 448 F.id 1067 (D.C. Cir. 1971) is
the only cése that offers any guidance in defining "agency"”
for APA purposes. There, the United States Court of Appeels
for the District of Columvis Circuit held thst the Office of
Science and Technology (OST) in the Executive Office of the
¥resident is an "agency" under the AFA and, 8s a result,
must comply with the disclosure requirements of the Freedouw
of Informetion Act.

At the threshhold of its discussion of the meaning of
the word "agency,' the court declared that although "the

*/ Ve do not mesn to imply that only entities that are
subject to the rulemsking or adjudicetory procedures
in sections 4 end 5, respectively, of the APA are agencies.
én agency wmay be engéged in rulemaking heving & binding effect
on policy or rights or ouligetioms Lut nevertheless not e
required to comply with the procedursl requirements of the
rulemaking provision becsuse of the exceptions within that pro-
vision. Instead, for the reesons ststed above, we believe that
the touchstone in determining whether an entity is en agency is
the word “authority.”" That is, only those entities that have
the suthority to take finkl and binding action are agencies.
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statutory definition of “sgency’ is net eatirely elear, .
the AFA apparemtly confers Agmy status on any adsinistra-
tive wait with substaptial independent ‘mwa:it in the
exercise of speciflc Tunctions. - Ia I (Emphasis
added). This defimition ia mi&f&t with that derived
from the legiszlative history. However, Im determinimg
whether the 08T cawe within the scope of that defimition,
the court disregarded the effect of the word "authority” in
its own definition and asked caly whethar the 08T perforsed
any fusvtions independent of advising tbe Fresident:

1f the O8T's sole Iusetiom wele to advise and
aszist the Presidenmt, that sight be taken a8
an indication that the 08T is parxt of the
President’s staff and not & separate agency.
in additicos to that function, however, the
08T loherited from the Hatiomal Sciemce
Foundation the fmtim e:f m!wm fmx
PYOgrams. . . . Lxtue g&g&; independer
functiop of w &......ﬁﬁmi
UST1 must be regarded as an aamy sukjmt ta
the APA and the Freedom of Inforzatiom Act.
1d. at i075. (Esphasis added).

Although the gourt recognized that there aight exist
a “comfidential relation betwsen the Director of the 08T
and the President -~ 4 relation that might result ia the
use of . . . information [om federal programs accumulated
by the OST]! as a basis for advice to the Fresident,” the
court found that by virtue of 0SY's independant evaluation

role the OST forfeited any claims, based on the confidential

relationship, that the informatiom coliescted by it weas
privileged. as the couxt stated:

[Wihen the responsibility for program evaluation
wias transfervred to the 05T, both the 2xecutive
branch and mesbexs of Congress contemplated

that Congress would retaim comtrol over imfox-
mation on federal prograss accusulated by the
05T, despite any confidential relatiom between
the Director of the OST and the Fresident . . . .
445 ¥.1d ac 1075,

E
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In other words, the court concluded that the privilege
aceordud the President to protect comfidentisl commumica~
tions between him and his personal advisers did mol extend
to the 05T because Congress retained comtzol over informa-
tion accwmiated by the 0ST.%/

However, in raaching this comclusioa, the court did
not even consider the elesment that the Senate and Bouse
Reports esphasized as the comtrollimg consideratiom in
defining the word “agemey.” It completely disregarded the
effect of the key word in the defimition ~~ that is, the
word “authority.” Indeed, the definition that the Soucie
court applied remders meaningless the word "authority”’ for
an agency that has only 4o svaluation role by definicion
cannot by lew [have! authority to take final sad binding
action.™

Furthermore, a definition of “agency’ chat turns only
upon the “exercise of specific independent functioms, ®%/
id, at 1073, iz dysfunctiocnal. It will reach & aumber of
second-level amployees, such as division chiefs, in any
governwant office. To confar agency #tatus on such amployees
not only would imtyoduce confusion and uacertainty as to
what entity is required to comform with the procedures
prescribed in the APA and to what entity the public should
look to for informstion but also would pervert the plain
meaning of the word "agency.

S0 long a5 the Boucie csse retaips its vitalicy, the
test that is deri from that decision and the legislative
kistory of section 2 of the APA can be characterized as a
two-prong test, the touchstones of which are the extent of

*/  To buttress its comclusion, the court, as previously

stated, pointed to the O5T's publication of procedures
for requesting documents under the Freedom »>f Informationm Act
4z evidemce that OST considevred itself subject to the Aet.

*%/ The word “independent,” as used by the Soucie court,

does not cobnote the capacity to take meriom—autonomously.
Instead it was used to distinguish the functica of advising
the Fresident from the other functioas which &n emtity is |
expectad to perform; that i¢, as a synonym of the word “sepurate.
Sese ALG F.24 at 1073, 1075,



the authority exercised and the existencs of fumetions tha
entity performs indspesdent of advising and assistiag the
President. Satisfactiom of either prong of the test will
impart to the estity agency status under the APA. With
respect to the first prong of the test, the avthority exer~
cised must be that which is by law the £inal and binding

. actiom un the matter with or without appeal €o some superior
authority. To satisfy tbe second proang of the test, the
chartexr of the entity, even though it way stata that the
primary purpose of the entity is to advise the President,
need only refor to cne function independsnt of advising the
Executive. To the extent that the Soycie decision will be
followed by other courts, the fact that the entity has no
sule-making or adjudicatory fumgtions baving & binding eifect
on law or policy or on the rights and obligations of individuals
but only & recomsendation or evaluation rols i3 immeterial

as to whether it {s subjegt to the APA,

iI.

APPLICABILITY OF THE INFORMATIOR ACT TO
CERTAIN EZNTITIES WITHIN THE EXECUTIVE OFFICE

1» Hase g“‘”r‘_. 8

it is quite clear that the White House Office is not
an “agency’ under the APA. Reither the White House Office
iteelf, as an entity, nor any of its persommel, has the
requisite avthoxity, by statute or regulatiom, characteristiec
of a statutorily defimed "agency.” That is, the Office
doss not have "by law , . . authority to take final and
binding action,” MNox i{s the White House Office charged
with any respomsibility, othex thas serving im the capaeity
as advisor of or persoeal aide to the Presidesnt, which
could bring the Office within the definition of sgency as
developed in Soucie.

2. 10 | tie 34

Reorganization Plam Mo, 2 of 1970 establisbes in the
Executive Office of the President & Domastic Council composed
of the Presideat, the Vice President and certain mesbers of
the Cabimet (§201). Tbe Council is to "perfors such Susctioms
as the President may from time to time delegate or sssign
thereto’ (§262).
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Exeeutive Order No. 11541 (July 1, 1970), issued the seme
day the Plan went into effect, makes the followiag delega~
tion from the President to the Domestic Couneil:

Sec. 2. (&) Under the directionm of the
President and subject to such further imstruc-
tions as the President from time to time may
issue, the Domestic Council im the Executive
Qffice of the President sball (1) receive and
duvelop information necessary for assessing
nationsl domestic needs apd defining natiomal
domestic poals, and develop for the President
alteraative proposals for reaching those goals;
{2) collaborate with the Office of Management
and Budgat and otbars in the determinatiom of
aational domestic prioritiss for the allocatiom
of available :ummu, {(3) eolliaborate with
the Office of Management and Budget and others
to assure a gmmmm review of omgoing prograns
from the standpoint of their relative contyibo~-
tiona to natiomsl goals as compazred with their
vse of available resources] and (4) provide poliecy
advice to the President on domestic issues.

The President's Message accompanying the Plan emphisized
the neead for am entity cutting m:tﬂt écmml jurisdic~
tions which would sexve as the President's adviser on domestic
satters: )

There does not mow exist am organized,
imstitutionaliy~stafled group charged with
advising the Presidsat on the total range of
dosestic policy. The Domestic Council will
£111 that need, Under the President's directiom,
it will also be charged with integrating the
various aspects of domestie poliey into a
comsistont whole . + + »

Overall, the Domestie Coumeil will provide
the President with & streamiimed, consolidated
domastic policy arm, adequately stafied, and
highly flezible im its operstion . . . .
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Fox the following reasoms, it is ouxr view that the
Pomestic Council i8¢ not an agency under the APA and is
therefore mot subject ¢o the Freedom of Information Actk.
¥First, the Coumcil does aot have any “suthority” in the
APA sense of the word, It does not have the power by law
"to take fimal and bisding action.” Ilastead, it s&w
to formulate and cooxdimate domestic policy recowmendati
to the President. Secomd, the grounds on shieh m awr:
in Sgis predicated its holding are not presesnt with respact
to the Domestic Cowscil. Unlike the Office of Sclence amd
Technology, the Domgatic Counmcll is pot charged with any
responsibility other than to assist and advise m Mﬂti%»
Thus, bescause the Council does mot have any independen
function, the privilege accorded the President w mwe
confidential communications betwsen himself and his advisers
extends to the Dosestic Coumeili.

The legislative history of Heorgamization Plam Mo, 2
burtregses the conclusion that the Coumcil would not be
sccovntable to Congress or be subject to the power of Comgress
to question. Hearings were held on the Resxrganization Flan
in both the W / and the Seoate. ¥/ A lomg report recom~
mending vejection of the Plan was issued by the House Governsent
Operations Committee®*®/ and a Resolution disapproving the

*/ Rearings on Reorganization Plan Ko. 2 of 1370, Befors

the Subeomm. oa Zxecutive and I-cgiﬂa:iw Reorganization
of the House cm on Government Operations, 9lst Cang., 24
Sess, (1979). ,

%/ Hearings on Reorganisation Plam No. 2 of 1970, miata

the Subcomz. om Executive Reorganization and Govermment

Research of the Semate Coma. on Government Operstions, §1§%
Cong., 24 Sess. (1970).

%/ KR, Rep. No. 1066, 9lst Comg., 24 Sess. (1970).
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Plan was debated at lemgth on the Bouse floor.Y Alternat:
leglsliation was introduced, uwader which the Executive mrwter
was Lo be appointed hymnmzmuwmwvmm
consent of the Sewvate, and which would have vequived the
Executive Director to smake an smpusl report to Cougress and
provide eﬁm with such other informatiom as might be
Tequested  M%/

The M::m and Chairman iaiiﬁel& opposed the !iwa
chiefly on the grousd that it would Increase executive
mrm, the House Report also questiomed the legality of
su sssistant to the President the Exesutive Bixector
of the Coumcil Staff under 5 U.5.C. §904(2). MNowever, the
apparent practical objesction to heading the mi.{*s staff
with & Assistamt to the President was that he would be
less sccessible to Congress., The House Teport states:

ia praovidiog that the office of the Executive
Birector of the Domsetic Council sball be filled
by an assistant to the President, the Planm would
render that officer and his laxge staff not account-
able to Congress and beyond the power of Congress
to question, large and isportant axeas of domestic
concern could be completely concealed from the
Legislative Braneh.

Az a matter of practice aud custom, Assistants
to the Presidemt do not testify before Comgressionsl
Coamittees and are not required to respond to Congras-
sional yequests for iaformatiom, They are regavded
as baving & personal responsibility amd relatiouship

%/ 114 Comg. Rec. H3772, HAO7G, HAJ1Z (daily ed, Apr. 30,
May 7, May 13, 1970).

g.)l‘)&?é, ggs 114 Comg. Rec. 4080 (dally od. May 7,
1974).

l!
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to the President which throws & cloak of confiden~
tiality over theiy activities and precludes their
being accountable to the Legislative Branch of the
GCovernment.

Without going into the legal oxr political
merits of this momaceountability of Presidestial
Assistants to Comgress, the Cosmittes notes that
the doctrine is umxtad The testimomy of
Administration witnesses leaves little doubt
that this dectrime would be assserted on behalf
of the exseutive director.¥/

A letter from Deight mwmsWammW
indicates that only & very limited sceountability to Congress
was contemplated by the Administration. ;

~ The Council staff would be expected to
defend the Council's budget before Congress
when roquired. This would include the Exseo~
tive Diregtor.

With this arpument against the Plan hﬁma the Congress,
Congress nevertbeless acquiesced in the Plan, The obvious
inference is that the Domestic Council emjoys & considerablie
degree of insulation from Comgress. Cerxtainly the power
of the public to compel the disciosure of records cam be
no greater than that of Congress.

- Finally, the fact that the Presidenst is the Chairman
of the Domestic Coumcil and that the Executive Director is
& staff assistant who is appointed by the President without

%/  H.R. Bep. No. 1066, at 11.
4/ '

ings, Supra mote 1, at 185-186.
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MMWWMM&M&“MM
mefmmmmum&ummmwm
in at lpast the pxy R nmu&m::iaptm;
1t is his “dousstic pelicy sxw” Thus, it cam be avgued
"m;mm:mmnummmumt

_;m:m:mmx. mmmﬂw

; »d mmmamm
,eiw mafmmmummmuy prohibited
mnmmmm:mmﬁma&mm,

nisasmmm‘mmzmmmmmw
jurisdictionsl pofat by nsming the Executive Direstor as the
dnmﬁmmmm umammn, | -

m!:y ia w&u e&auwsias mm of pnbu.c
afﬂghu as follows:

mmwuﬁmnmmmu B
party if the decree grsuting the relfef
sought will vregquive hiz to tske asctiom,
either by exercising divectly a power
mmmmuwmamu
exercise it for him. .

mmmmmwmmmm of
1970 provide respectively thst the Coimcil and the Executive
Director are subject to the divection of the President, the
powar over the Técords of the Domestic Council appears to
reside in the President. Thersfore. a sult to coupel the
mwummu*:mmmmm~
mzmmmmmmmmw
8Mmdﬁaw1wke£3~“ )




to intsrpret the word "agemcy” aot to imclude the Council
in ordex to avoid a possibly uncoustitutiomal incursica
upon the powers of the President,

i

The Natiomal Sacurity Coumcil is very similar to the
Domestic Council both in composition and purpose. It is
chaired by the President and acts &8s an advisory body to
the President. 7The functiom of the Security Council i3
“to advise the President with raspect to the imtegratiom
of domestic, foreigm and military policies relating to the
national security, . . ., {and] . . . to assess and appriise
the [natiomal security] objectives, commitwents and risks
of the United States . . . for the purpose of making recomn-
mendations to the Preasidemt.” 50 U.5.C. $402. The character
of the Council is described in the Report of the Saaate |
Committee that recommended Senate acquiescence in Beorgsniza-~
tion Plan Ho, 4 of 1949 which transferred the Cownecil to the
Executive Office of the President:

{tihe Council function of advising the President

indicates the desirability of its official

Tecognition as a strictly Presidential staff

organization, & high-policy planning arm of

the President. Reorganization Plam Ho. & of

}9&9. 5. Bep, Bo. 838, &lst Cong., lst Sess. 2
1948).

Thus, it is apparent that the Coumcil acts only in
an advisory eapacity. It has mo authority by law "to take
final and binding action” and thus does not come withim
the definition of “suthority.” MNoreover, the fact that
the Sacurity Counmcil has no functions independent of advising
the President takes the Coxmell out of the definition of
‘agency’ as articulated by the Soucis Court.

The tenor of the legislative history of the Security
Council suggests that ess agreed with the President's
Heworandus on the Reo¥ganization Flan which contemded that
a confidential relationship wust exist between the Coumcil
(and the members thereof) and the Executive--A relatiomship
that results in the use of the information accumiiated by
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the Security Council as a basis for advice to the Presidemt.

, The President as chairman contyosls HEC
‘business, saking his desizes keown through
the szecutive secratary who is appointed by
the President without Senate confirmation,
and whe acis as the President's staff assia-
tant for national security matievs. Ihs
President i{s briefed daily by the executive
sacretary on the developsmant of HSC aifalirs.
8. Rep. Ho. 835, at 2. :

The Samm Report on the Plas also found that the need of
wallveoordinated staff facilities 5 belp the President ta
provide effective administration” would be fulfilied by the
transfor of the Council imto the Executive affiw, S. Bep,
Bo. £38 at 1.

The swwity Council them is the foreign policy ars of
the President. As such and because the President is a
meaver of the Council, 2 suit under the Freedowm of Informa-
tiom Act against the Council s:-ay my wil Tun ﬁwl af tim
constitutional doctrime of Missizgiappi
above with respect to thbe Domestic nmii Moraove
tha Security Coumeil is iavawa& in foreizns affairs, m
t%mitim of disclosure (and, lneidentally, procedural)
requiraments under the APA may be an uoconstitutional intex-
mtim i.n the ?nxiémg‘z emt e:;f 5&:&1@ affairs., Is
Ehais States Lasalright Export. Loxa., 29%% U.B. 304
{3&3&), tim ﬁmm ﬁ.mt, in ztwakias af *ﬁm very delicats,
plenary and sxclusive power of the President as the sole
orgsu of the mal governsent in the field of intermational
velations,” commented on the need of the President to retain
conptrol over Mmtim in the foreign aifairs area: ‘

it ig guite apparent mt 1£, in the saintenance

of our intermationsl relations, esbarrvassaent--
perhaps ssrious sabarrassment--is to he avolded

apd success for our aiss achieved, congressiopal
legiglation . . . must often accord to the President
a degrea of discration and freedom {row statutory
restriction whioh would not be admissible were



. e

dowestic affeirs alone involved. MNoresover. he,
mm has the better opportumity of

may be highly necssssxy, and the premature dis-
tlosure of it productive of hazmful vesulets. . . .
Id. st 319-320. %/

Thas, a court would likely comstrue the word “agemcy”

wot to include the Security Council to avold comstitutiomal

doubts.
*m:hmm,itumvtazhatmmm |

anmmjmammam

&.

mwzmmnmmmzuugwm)
was created by the President's Nesovandun of Jasusry 19,
- 1971, te pruvide & clesr, top-level focus om intamational
wmmammmm«-
m nd mm M pel&y. | ,

n«mmzmummmmmm riations
for CIEP, Comgress aceorded statutory status to Coumell
in the Intexraational Economdc Policy Act of 1972, P.L. 92-412,
86 Stat. 664, Stated generically, the duties of the Commeil
mmzwumu:mmmxmmm -
information em intersatisnal economic metters and to advise
the Prasident in the forsulation snd dirvection of inter-
satissal econemic policles., For the following ressoms, it
i3 ouxr view thet, hased on the provisions of the Act and its
hghhtinmmry wmﬁmmmxm
Folicy is pot an W udtﬁmd!atiuiﬁ&.

ggﬁaﬁ””°”“ﬂﬁhrw.muu«
in-chisf and as the Hation's
affatrs.”
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Firet, the Coumell does not exercise any suthority in
the APA sense of the word. CIEP does not have authority to
take final and binding action on any satters-~the dispssitiva
charscteristic of an agency as devived frow the legislative
history of the APA. It does mot bave the avthority to make
policy. Instesd, the Couwncl] s & forve im which the President
can discuss with bisz top levael asdvisers policy sptiome that
are available. Sge io this respect the statements of Sspator
Brock, 113 Cong. Ree. 812303 (dau;sf ed. July 31, 1%72),
mg?wgrnm Browm, 115 Cong. . B7177 (dally od. aug. 3,
1872).

Secomd, altbough it is mot altogether am:z*, CIEP does
aot in cur view mim a fomction iodependent of advising
the President~-a factor which would bring the Coumclil withia
the Soucis definition of agency, Bection 206 of the CIEP
Act does provide that it is the purpose of CIEP, like that
of the 0SI, to collect sxnd evaluate information and to “assess
the progress and effectivensss of Federal effores.” However,
& xeading of the entire Act and its legislative histoxy
' wéieama that the perforsmsunce of these sctivities is mot
sdependent. of advising the President but rather iz comgomitant
w&th x:m porpose. Ualike the sitwation in Jgueis v. David,
there is no evidence of any sontemplation on the part of
either the executive bramch or the pesmbers of Congress that
Congress would assume coutrol over the information accumulated
by the Council of Intermational Hconomic Poliey. Instead,
t&a teaor of the legislative debates indicates that the
sembers of Comgress considered CIEP oculy as a staff umit
m ﬁk& President.

Sanator BErock, oue of the primcipal authors of the
bill which culmisated im the International Bcomesic Foliey
Act (5. 3726, 924 Cong., 24 Sess.), refesved o CIEP 42 an
entity that would provide a top level focus on imternational
eeopomic satters for the President:

The CIEP 1s the sechamism that assumes this
eoordinating and miawy responsibility,

The staff of the Council is ruﬁmﬂ%lﬁ fm*
eollecting and syatlsummg £21 presentation

wl%&




¢ FPregident the sometimes divergeat views

he agencies. The Coupell itself is a forum
i& aki@h the President discusses with those top
lavel policymakers the issuee which need resolu-
tion . .+ . » Certainly, the President is entitled
m the best iéviﬁa waiﬁ&m and gg a_s., ) ;;, his

serve the interests of the Nation. 118 ems;* Ree.
sm:’ﬁ (daily ed. July 31, 1972). (Buphasis added).

Ia the Bouse, Comgressman Johasen, im arguing against

ap ansoduent which miﬂ h&% provided for Semste confirma~

tim aﬁ :;h@ Executive Director of ﬁw CIEP, spoke &t lemgth

;ﬁt the relationship between the Executive Direetox and the
sident: Ny

The Council om Imternationmsl Econosie w:iiw
is essentially a staff wait--] repeat a stall
umite=in the Gxseutive Office of the President

*® w® = %

The Executive Director of the Coumcil must

imsure that the work of the Counmcil amd the
work of the Coumeil's staff meet the needs of
the Presidemt, with whon be uust bave a close
personal advisory relationship. The Executive
Director should be the President's man, should
be responsible only ¢o him, sad should sexve
only the needs of the President and the Council.
To reguirve Senate confireation would alter this
relationship. The Comgress has long recognized

- gitustions involvisg the nmeed for closer relatiom-
ships between the President amd his staff officers
and bas not required Sepate confirmatiom im such
aTreAs.

Altbough he must insure a thovough avalysis
of policy alternatives amd pressnt these alternatives
to the Presidemt, the Miw Pirector does not
make poliecy. WNeitber does the Council's staff meke
wiiqu ® w» ¥
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- 1f we require that this position of
Exseutive Pivector of the Council on Ister-
national Economic Policy must be confirmed,
then we ave legislating & change in relstion~
ships between the President and his staff
people. I do mot believe it is desirabls to
begin requiring confirmation of key White
House advisers. 118 Cong, Rec. HI179 (dally ed.,
Avg. 3, 1972). ‘

In & parlismentary saneuver comfusing even to the
Congresssen on the floor, the House amenduwent providing for
Samm smfixmim was passed along with 8 numbexr of other

mendwents. But them the House vacated the vote, apd in
lim of m title im the House bill that would have legin-
latively sstablished CIEP (H.EK. 15%59), the House passed
the provisions im the Senate bill, §. 3726, but deleted
from the bill the title establishing CIEF. The House then
insisted on & conference. 115 Comg. Rec. at H7180-7199.

The effoct of this parlissentary mancuvering was to permit
the House conferees to restore Title I in the form im which
it passed the Seamate., In the Committee of Conference, the
Bouse Counferces agreed to the title legislatively establishiag
CLEF in the Senate bill asd ip particuiar to the provision
in that title that required the Executive Director of CIEP
toe keep certain committees in Congress felly and wxmﬁy
informed regarding the activities of the Council. Conference
RBeport, H. Rep. Ho. 92~1342, 52d Cong., 2d Sess. {1922).
This provision, (tself, was & result of a comprowise im the
Senate Commitiee on Foreign Relations between those Senators
who wanted the Executive Director to be subjeet to Senste
confirmation and those who felt that White House advisers
to the Presidemt should mot be subject to comfirsation.

See 8. Rep. Bo. 92981, $52d Cong. 24 Sess. (1972).

Duriag the House debates om this provision im the bill
48 reported from the Conference Cosmittee, Congressusn
didnall, one of the House Conferces, expumﬁ tha consensus
of opinion of the mesbers of the Conference om the effect
the provision would have on the relationship betwees the
Executive Director and the President:
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The tonfarence commitise considered thia
question durisg three session [sie] whick
were held on the bill, It was agreed that
the ‘fully aad currently iaforsed’ provisions
does sot require the Executive Director Co
testify formally before comgressional committess,
The comference committes specifically rejected
a proposition that the Exscutive Directer be
re@nimd to mtify, 1t also vejectad & proposal
: ravanding be imeiuded in the

Although the legislation does not mention
that the Exocutive Dizector of the Coupecil is
to be an assaistant to the President, it is a
posaibility that the President would appoint
& Presidential assistant to that position as
is the situation now., In such & cése, it is
‘ot intended to alter the longstanding tradivion
that those who bhold such a position and thevafore
have & personal and confidential staff velation-
ship to the Presidest do not testily.

However, as 1 stated earlier, it iz vadare
stood that ﬂu Exseutive Director shall keep
the enumerated comeittees fully and currently
inforwed of t:!m Wil'a mtivttias. This
will assure an e exchange of views amd
information, 1 have km mmﬁ that the
Executive Divectosr of CIEP will sake himself
available for informal meetings and briefings
with Hesbers and cosmmittees of the Comgress.

Additionally, the anmual report by the
Frasident on interpatiopal sconomlic matiers
which i® required by the bill is anothex
dvailable means of keeping the Congress
informed, 118 Comg. Rec. H7981 (daily ed.,
3&3 lg;, 3«??2)*
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Congressuan Ashley, svother House Conferce, &lso commented
o0 the availability of the Ezecetive Direetorx:

#@ sought to obviate the issee of
frosidential prerogativs with respect to
confidentiality and privilege by striking
the language [in the Semate billle~ ‘ghall
be 8 special aseistance [eic! o the President.’
We gimply placed the focus on the duties of
a;a executive dizegtor, which we felt wounld

mbrace A task of considerable scope and
iwﬂ:mm

But we did not--and 1 repeat--wa did
not resolve the question of the avalilabiliey
or the nopavailability of an executive
dirsctor who prospectivaly might slso %aa
specidl assistant to the President, ié.t

~ The tm of these statements apd those throughou
the debates in Congress indicate that CIEF was wgiﬁ&tiwiy
established ag an entity in the nature of a staff unit that
would aesist and advise the Presidemt in forsulating interw
national economic policy. The debates rvevesl that Comgrass
did want the Brecutive Director of CIEP to keep certaia
congressional cosmittess abreast of the activities of the
Council. There was & great deal of discussion about
secrecy of policies adopted withinm the executive branch
and there were & nusbexy of refercuces to the “Kissinger
probles”, that is, the nw&ia&ikity af Dr. Kx.uimr
for Wusml questioning. $e sy 118 Cong.

2/

ngressnan Patman agresd that the law, by its mw,
éié not raguits the Directoxr to appear before con-
gressional committees, but was of the view that the deletion
of the language “Assiatant to the Presidant™ left the Diregtor
“wher¢ he will have to appear before Waimz eonmittens,”
11 Comg. Bec, at B7942,



at §12411, H7177. But Copngress also recognized that a
constitutional privilege might exist with respect to the
inforsation sceumlated by CliP, and apparently believed
that the requirements that the President subait an samusl
report to Comgress and that the Executive Director, comsis~
tent with his relationship with the Presidant, inform
Congress of the activities of the Council would suffice

the congressional desire to be informed of imternatiomal

. ecomomic policies.~/ There is no indication that any of
the members of Congress contemplated that the Cowncil would
perforu sn independent fumetion of scewmmilating iaformatiom
for Comgress. Control over the information agcumulated by
CIEP apparently was intended to restin within the axscutive
branch.

Thus, CLEP is legally distinguishable from the 05T which
the Sopeie Court found to be subject to congressiomal control
over the informatiom collected by it and, therefore, aa |
dgency under the APA. The OST's independent functiom derived
from its responsibility for program evaluation which was
transferred to it from amother entity that Congress used to

*/ Bee,s.z., statement of Congresswan Ashley, 118 Comg.

Rec, B7176 (daily ed. Aug. 3, 1572): 1 was the ome who
insisted, ar did the subcosmittees and finally the full
awituu; upon cowplete and total accoumtability of thc
Council on Intermational Ecomomic Policy to the Comg
We achieved this mmmiiity, at least to our utzufmtim, ,
by requiring an anoual yeport.” Ses alag statesent of Comgress~
man Culver, who coumented om the amendmsnt that required the
Bireetoxr to keep certain congressional committees informed:
“The purpose of this smendment iz onte again to make it
possible to have 8 gvester degree of accessibility amd
mmmiﬁty with m agyrmum goamittees of the t:‘mxu:

gy formilation making within m newly established




keep abreasti of scientific matters. Thers is no similariy
clear émreaum betwesn the duties assigned to CLEP.
Eeithar the executive brameh nor the sembers of Congress
considered the fumction of the Council to evalusts informa-
tion on international ecomomic satters to be indepandent

of its purpose of advising the President. Imstead, it
appears that they cousidered that fmtim to be synonymous
with that uitisate purpose.

Furthermors, there ave twoe other factors which further
distinguish ClEP &w the O8T. First, the Executive ﬁixwmr
of CIEP is not subject to Senate coufirmation. Second, and
wost important, the President is the chairman of the Coumeil.
Both of these factors indicate that the Coumclil is am advisoxy
staff to the President and not an eantity respomsible for
pexforming functions independsat of advising the President.
Like the Domestic Council amd the National Security Coumcil
with mmﬁ to thelx partigular spheres, CLEP is the
President's “intermational economic policy amm.” It is the
forum in which the President makes iat:umt ional ecowvomic

poliey.

Because of t&iu singular c¢haracter, & suit uonder the
Fresdom of Information Act say very well be an mmtimﬁimi
incursion m the powers of the President. See the argument

msitifm af ﬁm&w rmixman ewm &1%@ m Qufm}.
af:tha amtiwtﬁml amtxim af it : {8

thaﬁutimi 3::? Couneil.

Thus, becsuse CIER does not have the authority to take
final and binding actlion amd because it does aot perform &
function independent of advising the President, the Coumeil
on internatiomal Economic Polizy does not ¢come within the
definition of agency as derived from the legislative history
of the APA and from the decigion in Soucia v. Dauid. More-
over, it is likely that a court would resolve any doubts
that might exist with respect to the functions CIEP is
expected to pexform in favor of CLEP o that it could, con-
sistent with established rules of constructiom, avoid the
serious constitutional qmttim with which it would other~
wise be confronted,
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The Council of Ecomomic Advisexs was sstablished in
the Executive Office of the President by the daployment
Act of 1946, 15 U.B.C. 1923. There i{s nothing in the
shaxter of the Couneil to indicate that it has by law any
sutherity to take “fimal apd pinding action” with respect
Lo sconomic matters and, for this xesason, it does mot fit
within the definition of "agemey” derived from the legis-
iative histoxy of section 2 of the APA. HNowevexr, it is
unclesr from an examimatiom of the legislative histoxy of
the Esploymant Act of 1946, whether the Council of Eecomomie
Advisers was intended to have any fumction indepsudent of
advising and assisting the President in the xealm of econowmic
paiicy=-the factor the w Court used to fimd that OBT
vas an “agency’. Thare is am imdication that at least some
Congressmen felt that the purpose of the Council was "“to
gathex inferzation om economic tremds” and “to appraise the
various programs of the Federal Coversment  im additiom to
assisting and advising the Fresident in the preparxation of
the economic report and formmiating matiomal ecomomie policy
reconmendations to the Preaidest. (Statement by Congresssan
Patsan, soe of the auchors of the House bill, 92 Comg. Rec.
962, 7%th Comg. 2d Sess., Peb. §, 1946). Congressman Manasco
éulam that he was mum t;km: “unless this Coumeil does
its duty and md 3 Lo that are
practicable twd mtmilc m f:ang:ua in due Cime will
repeal the Aet.” (Emphasis added). id. at 977.

The Confersmce Committee, im rejectimg & House proviaiom
that the reports of the Council should be made asvailable o
request Lo the joiat ecomomic committee, alse indicated that
the Counecil is answerable to Congrass:

The Cougress on the joint committes withouwt
the provisiom has all the power that the
provision would have given to securs the
studies, reporte and recommendations of the
‘eouncil. Quoted in 92 Cong. Res. at 976.

- & -



Thus, 1L Congress has power to compel the diselosure of
the records of the Coumcil, it follows that it also has
‘tha powexr to compal disclosure at the request of 4 meabey

- of the public. The fact that the pesbexs of the Couneil
are appointed by and with the advice and consent of the
Senate alsc points to the ¢osclusion that Comgress istended
to exercise some control over the Couneil., There is some
iaéimtim f:&sae this conclusion has emdured. In commenting
on the Beorsanizat - che 0 :
m@tiw éﬁig& oﬁ the ?zmim:, cmugzum E@iﬁiﬂé
daclared;

With an Office established by the
reorganization pisa, and & Director amd
Daputy Birector to head it, congressional
comnittees will be able to deal with this
organization ou the sawe basis as they do
with the Bureau of the Budget and the Council
of Beomomie Advisers. We will have a respon-
sible officer to whor we can direct ioquiries,
and whos we can susmon t9 committess to give
testlmony on subjects of the greatesst pacional
importance. 108 Comng. Rec. 2473 (1962).

Moreover, the fact that it is the practice of the members
of the Council to regularly appear bafore Congress and
testify as to sconomic trends and appyraise economic programs
¢ould also be cited as evidence that the Council performs

a4 function of imforming Comgress on economic metters.

On the other hand, there are statements in tha legis~
lative history that just as clearly indicate that the
Council of Economic Advisers would function pot as a distivet
eatity but merely as part of the President's staff., Congresse
wan Cochran, one of the House members on the conference
committas drew a4 comnclusion opposite to that found in the
conmittee's tmts

The m{wm bill drxope the provision that
the reports, studies and recommendations of
the President's economic advisers should ba
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made availsble to the joint committee. fhﬂ

is a distimet improvemsnt, bacause it emphas 4
the fact thet the couscil is not an autopomous
ageney, but that its sole purpose is to provide
the President with essential assistance and
iafz:mﬁim on economic matters. 91 Gong. Reg,

Senator Murray, ithe origimal spomsor of the bill in the
Senate, in summarizing its substance declared:

The Council set up in this bill is entirely
mﬁméimm ‘w m Frasideat, It haa 8o
Roensncont Dot AUtoRoBnOgs Ju FIEY . & 4
*:m mm af c:runw i ﬁmii @:E Eem
Advisers is meraely to provide additiomal
assistance to the President ian order to help
bim in discbarging his responsibilities,
Id. at 11462 (Empbasis addad). :

Thus, because of the conflicting stateseuts in the
legislative history, it is a close question mm :&a
Council performs a function whieh is, in essence, independen
of its function of advising and assisting the Fmsiém on
sconowic matters. If the Council iau in fact performs an
independent fumetion, the ratio decidendi of the Sougie case
becomes particularly significant for them the answer wer to
the quastion whether the Council aﬁ Ecomonic Advisers is
subject to the Freedom of Icformatiom Act W on tﬁw

wi&y af & mt to £a11m t.ka s:mma in Boucile

the mumwuiay @£ miaxssim my fmtim“m if it:
be one of ewaluation or recosmendation--other than solely
sexving as a body to advise the Presidemt, the Council will
~ ba subject to the Freedom of Information Act. It is mx:
view, for the resasoms set forth in Part 1 aﬁ this sesoraudus
that a furtber judicial test of the zatio decidend th
mema say be warrasted. Althoogh we W wmxy

«23‘




® »

predict the sutcome of the litigation, we believe that the
poasition that the Council of Economic Advisers is not an
“agency ’ under the APA and is therefore not subject to the
¥OI Act iz defemsible. Accordingly, we defer to your judg~
sent and that of the Counecil a¢ to whether ox mot the Coumefl
sbould considex itself subject to the Act.

Roger C. Cramton
Assistant Attorney Genarsl
Office of Legal Counsel
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| JAN 30 1973
DRM:jal | cc: Mr. Marvinm

B MEMOBRANDUM Mrs. Gauf ~
Mr. Cramton
Re: &ppiieatiau af th& Freedown of Information Files

The Freedom of Information Act applles to every “agency”
that is & part of the federal govermment, Section 2 of the
Administrative Procedure Act (5 U.8.C. §551), of which the
Freedom of Information Act i{s a saection, defines agency as

« » «» Bach autbority of the Government of

the United States, whether or not it is

within or subjset to review by another

dgency, but does not includs ==

{(A) the Cougress

(B) the courts of the United States

(C) the goveroments of the Territories or
possessions of the United States

D) . . . (B) [other exceptions nome of which
is applicable to the questions imvolved
here] *

This definition is literaily broad emough to include
the President. However, because the definition does not
by its terws include or exciude the President, the conven-
tional rule of statutorxy construction that woxds in a
statute should ke given theix plain meaning suggests that
the Office of the President is not included im ths defini~
tion., Certainly the President is not pormally regarded as
an administrative ageney. an exsmination of the legislative
history of section 2 of the APA reveals that Congress did
not 80 regard the Office of the President wher it formulsted
-the definition of agency.

%/ The coverage of the Administrative Procedure Act and

the Freedom of Information Act is, with exceptions not
relovant here, coextensive; both Acts reach governmental
activities performed by "agencies.” Thus, the arguments
presented here with respect to the FOI Act apply equally
as well to the coverage of the APA.,



The word “agency” was first defined in the arigiaal
Administrative Procedure act (60 Stat, 237, ¢h. 324, §2(a)
(1946)). Although the Act bas besen amended & aaaher of
times, the definition has remained essentially intact,

The Administrative Procedure Act was substantially a
legislative culmination of the work of the Attorney General's
Committee on Administrative Procedure. Thus, the comments
of the Committee on the coverage of the Act are especially
significant:

[mlany different, and sharply varyisg,
figures of the number of Federal adminis~
trative agencies have been current in
popular discussion. The particular

total arvived at dspends, of course, on

tba unit to be taken as constituting an
'agency' as well as on the comcept applied
in designating a particular agency as
‘administrative.' The Committee has
regaxrded as the distinguishing feature

of an ‘administrative' agency the power

to determine, either by rule or by decision,
private tightt and obligations. 1f the ~
largest possible units be taken as ‘agancias,
the:c are in ghn Feéaral G@vetnmaut nine

Although the Committee proceeded to explain that there
were many smidllier units within the departments and independ-

ent agencies which should themseives ba regarded as individual

agencies, the enumeration of the “largest possible units”
purported to be categorical. The conspicuous omission of
the President from that category suggests that the word
‘agency’’ was not intended to include the President,



Moregover, the Committee's intemtional exclusion of the
President was fully reflected in its proposed draft bill,
which defined “agency” to mean “any department, board,
commigsion, authority, corporation, administration, independ-
ent establishment, or other subdivision of the exzecutive
branch of the Government of the United States . . , .”
1d., at 192, Although Coungress substituted for this enumer-
"TTon of various types of organizational entities the simpile
generic phrase "sach authority (whether or not within or
subject to review by another ageney),” it is clear thsat
Congress did not inmtend & substantive change designed to
include the President but rather intenmded nothing wmore than
a mere simplification of the Committee definition. As the
Senate Judiciary Committee explained: :

1t is necessary to define agency as
"authority"” rather than by name ox
forwm, because of the present system
of iocluding one agency within amother
or of au:harizing interpal boards or
“divisions’ to have final authority.
5taff of Senmate Comm. on the Judlciary,
79¢h cmag,, Lst Sa3£‘, Repoxt on the

ures Act 13 (Com,
Print 1945). ‘

The report of the House Judiciary Committee, issued in Nay
1546, imcluded a single paragraph explaining why “agenecy"
had ha@a defined by use of the broad word "authority™:

Whoever has the authority is an agency,
whetheyr within another agency or in combination
with other persons. In other words agencies,
necessarily, cannot be defined by mere form
such as departments, boards, etc. 1If agencies
were defined by form rather than by the criterion
of authority, it might result in the unintended
inclusion of mere “housekeeping” functions or
the exclusion of those who have the real power
to act. H.R. Rep. No, 1980, 79th Cong., 24
Sess. 19 (1946) 2/

*/ Sge also, &t:arnay Ganer&l'g Ennﬁai an,:ha ﬁémmniatxﬁtiwe
Prﬁaadu:p~»> : ythror-pamereftact




Furthermore a4 strong inference that Congress did mot
intend to include the President in the APA definition of
“agency’ arises from the difference in the definitions of
the same word in the APA and the Federal Bepister Act, a
difference of which Congress was cognizant.®/ 1In conmtrast
to section 2 of the APA, section 4 of the Federal Register
Act (49 Stat, 501, 44 U.S5.C. 304) specifically imcludes the
President in its definition of ‘'Federal agemcy” or “agency.”
The failure of Congress to mame the President expressliy
in section 2 of the APA suggests an intention that the
provision is not to apply to the Presideat X%/

The only relevant discussion of this question appears
to be & collojuy between 1.C.C. Commissioner Aitchison
and Congressman Jennings, during the House hearings:

“Mr. Aitchison: . . . I find the courts
4Te excluded Trom section 2. 1s the
Fresident? He makes rules; he makes
adjudications of the type which arve
referred to in this act, Row, that is
none of my business; 1 am just a citizen
and just throw that guestion in for what~
ever 1t is worth. 1 do not know what the
intent is, of course,

#/  See Staff of Senate Comm, on the Judictary, Op Cit. 12.

*%/ The opposite conclusion could be drawn from a etatement
in a Semate Judiciary Committee Primt, Op. Cit. p. 12,
which states that the term “agency” in Sectiemn-2-34e defined
substantially as im , . . the Federal Register Act.” However, |
ap examination of the definition in the Federal Register Act <
reveais that but for the addition of the President, the defi~
aition is the same as that in the draft bill prepared by the ~
Attorney Gemexal's Committee, It {3 an enumeration of organiza-
tiomal entities. And, as stated above, the reasom for ¢hanging
from this enumeration to use of the broad word “authority” ,
was not to include the Presidemt but to reach entities exexcising
final authority which were within larger entities.
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“Mr. Jenmings: Well, if it operates to
forbid tka President from operating as
a legislative agency, I would say it is
good law,”

“Me. Altchison: I cannot debate that,
because that is out antirely of my aphexe.”
Aﬁai;istrntiva Procedure Act - Legislative
SR "" m:iag‘)g F » m 2‘&*

??th cnug., 2d Sess., p. 123.

The oblique response, ag well as the obviously mischievous
question, strongly auggesss & shared doubt that the section 2
definition of “agency,” despite its breadth, would resily

include tbe President,

Further evidence of this conclusion can be found in
several statements by Congressmen that the APA wae enacted
to deal with those agencies established by Congress to
adwinister the laws. Congresssuan Sabath, who was ia chaxge
- of the bill on the floor of the Bouse, daeiaxad that

[tihe objeet of tha bill ia « « « to improve
the administration of rules and regulations
made by the agencies under grants of power
Congress, and to establiish uniformity
@f practice s» that any citizen may have his
day ia;aaaxt with a minisum of delay and

Legiglat Hi f":'(ﬁan&talﬁammitate‘Pxia:),
S. Doc. 2&3, 79¢h Cong., 2d Sesn., 343-346,
(Exphasis added),

During the debate, Congressman Hobbs referred to a kind of
fourth branch of the government:

it seems to me that the Constitution of the
United States, has divided the powers of our
Government into three coordinate branches,
the legislative, executive, and judicial.
These have been swaliowed up by some adminis-
trators and their staffs who apparently



believed that they were oanipotemt. These

bave sxercised all of the powers of govern-

ment, arrogating to themselves morye power

than ever belonged to any man, oy group.

This has wade necessary the ¢nactment of

some such legislation as is now im process
~ of passage.

Thus, it seems apparent that by the word “agemcy,” Congress
was not referring to the comstitutional office of the

Presidency bui to entities created by Congress to administer
legislative prograus.

2.

Since 1946, the Administrative Procedure Act has under-
gone a number ai changes including the addition of the
epdom of Information section (5 U.B.C. §552) to the Act.
However, nothing in the legisiative history of the efforts
to revise the APA shede direct light on the status of the
President as an “agency,”

Professor Davis appears to be the only witness durivg
all of the Hearings who specifically vefers to the guestiom,
He assuwes that the President is subject to the Act. In
the context of arguimg against the deletion from section 10
of the exception from reviewability of any agency astion
which is "by law committed to agemcy diseretion,” Professox
Davis agked; -

what is it under this act, under the
present Administrative Procedure Act
that preveats a gourt from reviewing
the President's discretionary power
to conduct aar foveign poliey? 1t is
those words, 'except so faxr as agency
action is by law committed to agency
discretion,’ If yom knock out these
words, then the act will say that the
President's foreign policy decisions
shall be judicially reviewable for
abuse of diseretion, Hobody wants that.
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5. 1755 and o §. 1879, w;g; Cong., lst
Sess, 1 5.

Then, in response to Mr. Corpelius EKennedy's axpressed doubt
a&s to whether such Presidential decisions a&s the withdrawal
2f civilians from Vietnam would even come within the APA
definition of “rule”, Professor Davis insisted that it would,
concluding:

It is clearly rulemaking by the
Fresident. This is rulemaking by
an ageney . . . . 1d. at 170,

Mr. Kennedy remained unconvinced that such a Presidential
decision would constitute 2 ‘rule.” The point wss not
raised by the Subcommittee whether the President was
subject to the Act at all.

In his written statement to the Senate Bubcommittee,

Professor Davis also referred to the Act's application to
the President:

1f President Johnson and Governor Johnson
of Missiseippi exchange letters or telegrams
about strategies for keeping racial peace
in Mississippi, the papers will have to be
made promptly available to aany person,
including those who want ta dafeat tﬁe
strategies. Heari

égg%g&stratzzc ?raatice and Pra«aggga gg

the Senat. diciars Lammittaa on 8. 1663,

Aﬁmigisgrativg Procedure ﬁgt, s8th Cong.,
2d Sess., 244, 248 (19564).

in aa Article subsequent to the ensctment of the Freedon
of Information Act, Davis has caaaluéeé that the Prssident
is subject to the Act because ‘[wlith that observation
before the subcommittee, it made no change.  Davis, The

forwation Act: A Preliminary Analysis 34 U, Chi. Law
Rev. 761, 794 (1967).



) . .

The oenly other refsrence {n the Hearings to this gyuestion
is a written statement by Assistant Attorney Gemerxral Novbert
Sehlei, Office of Legal Counsel. Mr. Schlei objected to
the proposal to tramsfer to the courts ultimate responsibility
for the disclosure of the records of the Executive branch
on the grounds that the Executive's responsibility for the
‘safekeeping of Executive records is a constitutiosally
derived responsibility and that in the exerxcise of this
regponsibility, 'the Executive is accountable only to the
electoxate. Undexr the separation of powers concept, Congress
cannot transfer responsibility for Executive records to the
courts.’ Hearipnga on 8, 1160, S, 1336, 8, 1758, and 8, 1879
Bafaxe the ﬁubﬁammit:ee on adminiatrative Practice apd

o = enate Judiciary Committee, 8%th Cong., ist Sess.
23& 2&4-5* (1965) &ppail&n&s in their Reply Brief im
soucie v. David, 448 F.2d 1067 (1961), cited this language
for the proposition that Congress was made aware that it
was extending coverage of the Act to Presidential reeords
oot othexrwise ¢xempt and that, despite objections of the
Department of Justice, Congress chose not to change the Act
to exempt the President or Presidential records from itse
coverage, Reply Brief for Appeliants, 6-7. However, the
inference 18 just as plausible that Congress’ imaction reflects
ite view that section 2 does not include the President in
the definition of “agency.’' An even more likely conclusion
is that the statement refere not ¢o Presidential documents
simpliciter but to records of “agencies” within the Executive
branch. Comstrued in this way, the statement says mothing
about whether the documents of the President are subject to
the Act.

A more conclusive indication that Congress dos§ not
view the APA definition of “agency’ as including the President
can be found in 3 study by & Subcoumittee of the House Govern-
ment Operations Committee., Im February 1965, the Subcommittee,
headed by Congressman Moss, the leading proponent of Freedom
of Information laegislation in the House, sent a4 questiomnaire
to ‘all agencies, departwments, boards, and commissions in
the Government” to iaquire about their practices undexr them
section 3 of the Administrative Procedure Act, which subsequently
f&& superseded by the Freadom of Information Act, The list
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of agencies -~ approximately 102 -- imcluded several componeats
of the Executive Office of the President ~- the Bureau of
the Budget, the Office of Emergency Planning and the Office
of Science and Techmology -~ but omitted the President aund
the white House Office. Federal Public Records law, Hearings

e & Subcommittee of the ittea on Ggwnrnmengugperations
House of Representatives, 89th Gong., 18t Sess., on H.R. 50.
efe., pp. 103, 277-230.

Again in 1968, Congressman Moss issued a compilation

of the lmplementing reguiations required to be issued by the
several departments and agencies under the Freedom of Infor-
mation Act, Congressman Moss was critical of the faet that
several agencies had been remiss in issuing such regulations.
He did not comment, however, on the failure of the President
or af the Hhite House Offiec to do so. zgeedam of Infor-

= {Comp Apalysis of Dep 6l tﬂlka a2~

2d Sst‘, P 3. ccrtaialy,'if ths Office of the ?zastéent
is an "agency” at all, it is an extremely important ome =--
far too important to h&ve been overlooked in two exhaustive
studies of agency practices.

Finally, the fact that no President in office during
the entire 26-year 1ife of the APA has deemed it neceasary
to comply with the Act's rulemaking and adjudicatory pravisiens_/
illustrates that six successive Presidents have shared the
unanimous view that the APA, despite 1ts broad definition
of “agency,’ siwply does not iociude the President, a view
which has not been questioned by successive Congressses. As

*/ Bulemaking is defined as “agency process for formulatiag,
amending, or repealing a rule,” which, in turn, is defined
as ‘the whole or a paxt of an agency statement of genersl or
particular applicability and future eifect designed to implement,
interpret, or prescribe law or poliey. . . ." 5 U.8.C. 551(5),
(4). Adjudication is defined as agency process for the formue
lation of an order,” which, in turn, is defined as ‘the whole
or & part of a £final disposition, whether affirmative, negative,
injumetive, or declaratory im form, of an agency in a matterx
other than rulemaking. . . . § U.5.C. 551(7), (6).

‘Q?W



stated by Attorney General XKennedy, in sustaining the validity
of Executive Order 10925, which barred racial discrimination
in the performance of Government comtracts:

the unanimous view of four successive
Presidents aa to the extent of their
avthoziﬁy is antitleé ta substantial
weight. United States v. Midwest OLL
waight is inc:eaacd by the fact that the
Presidential view has been acquiesced in
by successive Comgresses, Such acquiescence
Executive practice will be inferved from
eilence over a period of years. pnited
dtates v. Jackson, 280 8.5:. 183, 19&»?7
(19830); Borwegian Hitrogsx
States, 288 U.S5. 294, 313 (1933}. 42 Op.
A.G., No. 21, pp. 10-11.%/

Because statutory interpretation is “the art of prolif-
erating a purpose,’ Brooklyn Wat'l Corp. v. Cosm'uver, 157
F.2d 450, 451 (24 ciryyvwrc—denmted;—329 U.3TT99-(1946),

the conclusions suggested—dy the—tegislative history must
be placed in the context of the purposes underlying passage
of the APA as a whole., An examimation of the entire Act
demonstrates that if the President is deemed to be an agency
the application of the APA will produce imapproopriate and
iaeaagruaﬁ& results. This leads to the comclusion that the
term “agency” does not {nclude the Office of the President
for, in interpreting a statute, it will not be assumed that

*/ See also United States v. Hermanos, 209 U,8, 337, 339

(1208) : <the-weenastment dy-Gongeess, without change,
of & statute, which had previougly received long continued
exacutive construction, is an adoption by Congress of such
construetion,
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Congress intended to adopt laws that do violence to good
sense and sound administration., A few examples illustrate
the point.

1f the President were an agency, the wage and price
freeze order would have beem subject to the procedural
requirements of the rulemaking section of the Act (5 U.5.C.
§553) because the order would have been “an agency statement
of . . . future effect designed to . . . prescribe law or
policy . . . and includes the approval or prescriptiom fox
the future of rates, wages . . . [and] prices . . . .”" As
a result, the order would have bad to have been first pre-
caded by notice and public participation and could not have
gone into effect for thirty days unless the President “for
good cause found (and incorporated the finding and a brief
statement of reasons therefor im the rules issued) that
notice and public participation were {umpracticable, umnec~
88sary, or contrary to the public interest™, 5 U.5.C. §553.
Even assuming the constitutionality of such an interference
in the internal functioning of the Chief Executive's Office,
see Myexs v. lnited States, 272 U.S8. 52 (1926), the intention
of imposing these procedural requirements on the President
should not be attributed to Congress in the absence of any
evidence in the legisiative history that shows that Congress
contenplated such a result, Horeover, to permit public
participation and to conform to the other procedural requirs~
ments of rulemaking, the Office of the President would have
to be greatly expanded -- another result Congress did not
contemplate,

A wore dramatic illustration of the kind of inaang:uaus
consequences that would follow if the definition of “agency”
included the President arises in the area of foreign affairs,
Read literally, the Act would require notice of and public
participation in any Presidential statement designed to
implement, interpret and prescribe foreign policy unless:

(a) the President specifically found that
notice and public participation were
impracticable or coatrary to the public
interest; or ‘

(b) the President specifically found that
the public rulemaking provisions would
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elearly provoke definitely sirable
international gans~ .¢$,ﬁsﬁ*

1t iz highly questionable whether such procedural require-
ments could constitutionaily be imggsaﬂ upon the Prasident

in his conduct of foreign affairs. */  put again, assuming
that such measures were constitutional, it would be incredible
to ascribe to Congress an intention to impose thewm on the
President.

%/ The phrase foreign af®ilrs function” which operates teo
make the rulemaking section inapplicable when such &
function i3 involved "is not to be loosely interpreted to
- mean any function extending beyond the borders of the United
States but only those ‘afﬁairs* which so affect relations
with other governwents that, for example, public rulemakiag
provisions would exearly provoke dafinitaly‘aﬁdasixahla intexr~
national cousequences.” §, Rep, No, ?52 7%th Cong., lst
Sess, 13 (1943),

ek

s8¢ LS. & S, AlLlines terman Corp., 333 U.S. 103,

109 (1948): “The ?xasidwt . + - possesses in his own
right certain powaers conferred by the Constitution om him

85 commandex-in-chief and as the Mation's organ in faraign
affairs’; and United States £ Wl Expa

U.5. 304 (1936): Because of ‘the very daiic&t&, plaa&xy

and exclusive power of the President as the sole organ of

the federal govermment in the field of internatiomal relations
+ « » [Congress must] accord to the President a degree of
discretion and freedom from statutory restrictionms which
would not be admissible were domestic affairs alone involved

« « « « Secrecy in respect of information gathered by [the
President's agents] may be highly necessary, and the premature
disclosure of it productive of harmful results. This considex~
ation, in connection with what we have already sald on the
subject discioses the unwisdom of vequirimg Congress im this
field of governmental power to lay down naryoWly definite

standards by whieh the Presidemt iz to be governed,” Id. at
319-320. :




in addition to the comnstitutional argusents with respect
to partieuiar applications of the Act briefly alluded to in
the previous section of this Hemorandum, serious comstitutional
questions would be raised by legislation that coupelled public
veleage of ali Presidential documents. The fact that these
constitutional doubts exist dictates that the statute be
construed not s iaclude the Presidest, It is & wellesettied
rule of construction that an interpretation of & statute that
ralses substantial cometitutional questions will not be adopted
where another reading of tﬁ@ statute is possibla, As the
Supreme Court said in Crowell v. Bemson, 285 U.5. 22, 66 (1932)¢

When the validity of an Act of the Comngress
is drawn in question, and even if a gerious
doubt of copstitutionality is raised, it is
& cardinal principle that this Court will
first ascertain whether a construction of
the statute is faixrly poseible by which the
guestion may be avoided.

The first gquestion involves the doctrine of executive
privilege. &1@%@@%& the doctrine refers to the power of
ﬁ@t%tﬁta vis a vis that of the Executive, the power of Congress

can ka no gxaater than its yawﬁt ﬁa~¢amae£ digelaosure to
Congress itself. Premised on the doctrine of separation of
powere the executive privilege is the right of the Executive
to safeguard information in the discharge of his vespomsibil-
ities under the Comstitutiom, his exercise of executive power,
Certainly, it aannat te contended that Congress sought to
limit the Executive's privilege to the nine statutory exemptions
in the Freedou of Information Act, for Congress doss not have
such power. Article 11, section 1 of the Constitution (“[tihe
Executive Powoer shall b@ vested in & President of the United
States of America"™), smay well preclude Congress from emacting
legislation in any way controlling the Presidemt's actions
with regard to Presidential papers. Cf. Myers v. United
States, 272 U.8, 32 (1926) (rewoval of executive officials
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from office is an executive function and as such cammot

be subject to any act emacted by Comgress). A construction
of the woxd "agemey” to inclnéa the President would force
the President to violate the law in the name of executive
privilege whenever he chose to withhold documents of his
Office. For that reasﬁa, a court would very likely awaid
such a ¢aaatrﬂetien.

A second comstitutional argument, building up n the
first, alsoc dictates that the definition of “agency' be
interprated not to include the President. Under the Freedom
of Information Act, the remedy for the failure to make
recoxds available ie a suit against the agency which with-
holds them. 35 U.85.C. 552(a)(3). If the President were
considered an “agency" and therefore subject to the statutory
sanction, the Act insofar as it affected the President would
probably be unconstitutiomal. In Misgsissippl v.

- 71 U.8. (4 MWall.) 475, 501 (1866), the Supreme CQatt, in
holding that the State of Missisaippi could not emnjoin enforce-
ment of the Recomstruction Acts by the President of the United
- States and his officers and agents, declared:

We are fully satisfied that this court has
no jurisdiction of a bill to enjoin the

*/ 1t may be said that the President is forced to violate
- the Freedom of Information Act by exercising executive

- privilege whenever he chooses to withhold a document whether

it be in his custody or the custody of amother emtity within
 the executive branch. But the implications of the doctrine
of executive privilege axe of even more import when the
struggle is between two purely constitutiomal eatities --
the President and Congress. This represeants a classic con-
flict in the context of separation of powers. Even the
possibility of such & constitutional conflict im its most
pristine form dictates the conclusion that the rraaiéant
should mot be suhject to the Act,
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President in the performance of his
official duties; and that no such
bill ought to be raceived by us.

A ¢lose reading of the case reveals that the Johnson decision
cannot be clted for the bald proposition that a sult against
the President is never appropriate because the Court cbserved
that "the acts of both (the Presidant and the Congress), when
performed, are, in proper cases, subject to [the judiciary's]
cognizance.” 1d. at 300. Yet, over the years the case has
taken on that mg%aiag.af

Moreover, the argument that a suit against the President
arising under the Freedowm of Information Act would be an
inappropriate case is, in our view, viable because an oxder
by & court to compel the production of the documents would
copstitute 4 clear intervemtion in the internal functioning
of the Chief Executive's office and would appear to be a
cleaxr breach of the separatisn of powers,

* % *

In sum, & sexyious constitutional quastion of infringe-
went of the executive power vested iam the President by
Article 1X, sec. 1 of the Gaﬁaaitutiaa would be presented
by construing the word "agency” to include the President.
Because a construction which axempts Presidential documents
from the Freedom of Information Act accords with the wording
of the Act, its legislative history and sound administration,

®/ S0, $.8., Judge Holtzoff's Opinion denying a temporary
injunction in the Steel Seizure Casze, on the grounds
that an injunction might be “in essence and spirxit . . . am
injunction against the President, citing Johnsop f
propogition that a suit against the President is imgtapa:.
Abe Steel Seizure Case 247 (824 cmg,,, 2& $egs. H, Doc.
Ko. 534, Pt. L), See also Irig Jobmson, 173 F.Bupp.
651~654 (D.D.C. 1959) which,ravagaxzad taat "no suit lies
against tha Saugra3$ or thﬁ ?r&&iﬁant.” aaé ﬁgaJE:ﬁagiﬁma

325 F.5upp. 672 (N.0. Calif. 1670,
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it 18, in our view, likely that a court would adopt such a
construction and thereby also avoid any comstitutional
doubts,
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