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MEMORANDUM FOR HEADS OF AL TIVE DEPARTMENTS AND AGENCIES

FROM: THE ATTO E RAL

SUBJECT: Anti-Lobby nq Act Guidelines

The Office of Legal Counsel of the Department of Justice
(OLC) has prepared the attached guidelines, identifying permitted
and prohibited activities under the Anti-Lobbying Act, 18 U.S.C.
§ 1913. These guidelines are based on the Office's most recent
opinion on this subject, and on the long-standing practice of the
Department's Criminal Division.

The relevant OLC opinion was issued by then-Assistant
Attorney General, later Attorney General William P. Barr. It is
published at 13 Op. O.L.C. 361 (1989) (prelim. print). A copy of
the opinion is enclosed for your convenience.

The attached guidelines are, necessarily, general in nature.
The Office of Legal Counsel is available for consultation should
you wish advice in connection with specific activities your
department or agency is considering undertaking.

cc: The Counsel to the President
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MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE DEPUTY ATTORNEY GENERAL

FROM: WALTER DELLINGER -
ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

SUBJECT: ANTI-LOBBYING ACT GUIDELINES

The attached OLC guidelines are based on a 1989 opinion of the Office, issued by
then Assistant Attorney General William P. Barr, and on long-standing Criminal Division
practice. The guidelines explain that the Anti-Lobbying Act, 18 U.S.C. § 1913, does not
prohibit officials from supporting an Administration's legislative program through direct
communications with Congress; through communications with the public in speeches,
writings, and appearances; or through most forms of private communications to members of
the public. The Act, however, does bar high-expenditure campaigns in which members of
the public are expressly urged to write their Senators or Representatives.
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GUIDELINES ON 18 U.S.C. 4 1913

The Anti-Lobbying Act, 18 U.S.C. § 1913, prohibits officers and employees of the
executive branch from engaging in certain forms of lobbying. If applied according to its
literal terms, section 1913 would have extraordinary breadth, and it has long been recognized
that the statute, if so applied, might be unconstitutional. The Office of Legal Counsel has
interpreted the statute in light of its underlying purpose "to restrict the use of appropriated
funds for large-scale, high-expenditure campaigns specifically urging private recipients to
cointact Members of Congress about pending legislative matters on behalf of an
Administration position." Memorandum for Dick Thornburgh, Attorney General, from
William P. Barr, Assistant Attorney General, Office of Legal Counsel, "Constraints Imposed
by 18 U.S.C. § 1913 on Lobbying Efforts," 13 Op. O.L.C. 361, 365 (1989) (prelim. print)
(citation and footnote omitted) ("1989 Barr Opinion"). Although there has never been a
criminal prosecution under the Act since its adoption in 1919, the Criminal Division and its
Public Integrity Section have frequently construed the Act in the context of particular
referrals. The principles that the Criminal Division has developed over time provide
guidance to the meaning of the statute that is necessary in order for the Act to provide
reasonably ascertainable guidance to those to whom it applies.

Section A below describes officials whose lobbying activities are not inhibited by the
Anti-Lobbying Act. Section B describes the kind of lobbying permitted under the Act.
Section C describes the kind of lobbying prohibited by the Act. Section D describes a
further restriction that agencies may wish to observe, although they are not required to do so
under the Act. Section E describes additional prohibitions imposed by typical "publicity or
propaganda" riders, as interpreted by the Comptroller General, although identifying the
precise restrictions, if any, applicable to any particular agency requires an examination of
that agency's appropriations act.

A. The Department of Justice consistently has construed the Anti-Lobbying Act as not
limiting the lobbying activities personally undertaken by the President, his aides and
assistants within the Executive Office of the President, the Vice President, cabinet members
within their areas of responsibility, and other Senate-confirmed officials appointed by the
President within their areas of responsibility.
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B. Under the Anti-Lobbying Act, government employees MAY:

* communicate directly with Members of Congress and their staffs
in support of Administration or department positions. The Act
does not apply to such direct communications.

* communicate with the public through public speeches,
appeiara and published writings to support Administration
positions -- including using such public fora to call on the public
to contact Members of Congress in support of or opposition to
legislation.

* communicate privately with members of the public to inform
them of Administration positions and to promote those positions
-- but only to the extent that such communications do not
contravene the limitations listed in Section C below.

* lobby Congress or the public (without any restriction imposed
by the Anti-Lobbying Act) to support Administration positions
on nominations, treaties, or any non-legislative, non-,
appropriations issue. The Act applies only to lobbying with
respect to legislation or appropriations.

C. Under the Anti-Lobbying Act, government employees MAY NOT:

* engage in substantial "grass roots" lobbying campaigns of
telegrams, letters, and other private forms of communication

-expressly asking recipients to contact Members of Congress, in
support of or opposition to legislation. Grass roots lobbying
does not include communication with the public through public
speeches, appearances, or writings. Although the 1989 Barr
Opinion does not define the meaning of "substantial" grass roots
campaigns, the opinion notes that the 1919 legislative history
cites an expenditure of $7500 -- roughly equivalent to $50,000
in 1989 -- for a campaign of letter-writing urging recipients to
contact Congress.

D. Although not required by the Anti-Lobbying Act, agencies may wish to
observe a more general restriction with respect to officials other than those listed in
Section A:

* against expressly urging citizens to contact Congress in support
of or opposition to legislation. As Sections B and C taken
together indicate, the Anti-Lobbying Act does not forbid
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government employees from urging citizens to contact Members
of Congress on behalf of an Administration position, except in
the context of a grass roots campaign. Nevertheless, the
Comptroller General, following his understanding of the
Departme.at of Justice's historical interpretation of the Act
before the 1989 Barr Opinion, has construed the restriction as
bein"g tigg&eredby explicit requests for citizens to contact their
representatives in support of or opposition to legislation. Given
the Comptroller General's interpretation, and given the difficulty
of predicting what may be perceived as a grass roots campaign
in a particular context, agencies may wish to err on the side of
caution, by refraining from including in their communications
with private citizens any requests to contact Members of
Congress in support of or opposition to legislation.

E. The Office of Legal Counsel's published opinions do not set out a detailed,
independent analysis of "publicity or propaganda" riders contained in the appropriations acts
of some agencies. The Comptroller General has suggested that, under such riders,
government employees also MAY NOT (1) provide administrative support for the lobbying
activities of private organizations, (2) prepare editorials or other communications that will be
disseminated without an accurate disclosure of the government's role in their origin, and (3)
appeal to members of the public to contact their elected representatives in support of or
opposition t6 proposals before Congress.

-3-




