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taxch 15, 1977

i Edwin S- Knecdl‘?—r
0ffice of Legdl Countel

Aphointment of President’s Son o ?osition in the White
House OFffice .

John- M. Harmon .
Acting Assistant Attomay -General
Offict of Le"'al Counsal -

Margm:et Mcxenna, neputy Counsc‘i. to the President,
requestéd our views on vhether the President s prohibited
by 5 U.S.C. § 3110 £iom appoint::lnq his con to an unpaid
position on the White House staff. It 4is my conclusion

that the- statute prohibii:s the contemplated appoi.ntment.

S By memorandum dated Februaxy 18, 1977, this office qd—
- vised Doug Huron, Asgociaté Counsel to. the President, that

‘this sdme statuto prohibited the President £rém appointmg

Mre. Carter to be Chairpérson of the recently established

~ Coomission on Mental Health. As Ms. McKenna pointed out

£6 me, & nusber of the corclusions 4n our February 18

- memorandunm ara contiary to thosc expressed by Carl F. Good=
win, General Counsel of the Civil Service: Commission, in

his lcttei of December 28 to Mr, Michael Berman, Transition

- pimcctor for the Vice Presideat. I had reviewed Mé. Good=
-man's letter t6 Mr. Berman in convéetion with the proposeci
:appointmem: of Mrs. Carter. Howbver, at Ms.. McKenna's -
reqiiest, I have again considered the points raised by M,
Goodman to detcrmine whether they should alter the - conclusion

" reached in 6ur February 18 momorandum or perinft the appoint-

ment ‘of the Pregident's son here. After doing 80,. I believe

thatf our earlier interpre’cation Wwas corroect..

" The Civil Servicd Comnission's latter advancés thraé

" possible arguments in support of its position tbat 5 U,5.C.
" § 3110 can be construed to be inspplicable to appointménts
to the personal staffs of the President and Vice Prosident.
First:, t:ha Comuission suggdsts that 5 U.8.0. ﬁ 3110 is-
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inopplicable to the President’s and Vice Presideat’s staff
by virtue of languape in the Executive 0ffice Appropriations
Act of 1977 permitting the Presidént and Vice Presideat

to obtain personmal services “without zrezaxd to the pro-
visions of law regulating the employment and compcnsation
of persems in the Govornment services.” 90 Stat. 966. We
specifically considered and rejected this argument in cone
nection with Mra. Cartor's proposed appointment. ]

As polnted out #dt pages 5«6 mpimemorandum on Mra.
Corter'e oppointuent, which you seat to Doug Kuron, Chairman
Macy of the Civil Scryice Comalssion informed the Senate
Committoe during hearinze on the provision later enancted
as 5 U.8.C. § 3110 that had it been in eoffect, the scction
would have preveated President Franklin Rooscvelt from ap-
pointing his son as a eivilien White Housa eide, as President
Roossvelt apparcatly had done. Hearinas on Federal Pay
lLesislation before the Senntc Cormittee on Post Office and
Civil Serfrice, 90th Conz., lat Seas. 366 (1967). No member
of the committee present at the hearings disagreed with
this conclusion., Chaoirman Macy oven suggestéd that, as a
matter of policy, the prohibition should be made altogethor
inapplicable to the President in order to presorvae brodd
Presideéntial, diseretion in making appointments.

In the face of this supgestion 6 cxoempt the President
ond Choitman Macy's statement that the prohibiticn would
apply to the President's persodal steff, tha Senaté Com-
mittee chose to amend the House bill expressly to include
the President among the Ypublic officiels" covered by the
bill (the Presideat was not exprossly mentioned in the
Pouse veesion), and the bill was ¢nacted in this form.
Because the Scnate Hearings contain the only exteanded dis-
cugsoion of the provision and the only discussion at all
of its application to tho President, it gocms approprinte
to attach particular signiffcance to.the Civil Sérvice |
Cortiission's interpretation of the statute in the course
of tho hearings. It is reasonabla to assume that the _
Sengto Comnittee and aventually the Conzrogs geted on the
basis of Chairmin Macy's interpretation of the prohibition
as drafted, ,
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The langudge in thé approptiation for the White House
0ffice for €iscal year 1977, peimitting the President to
obtdin. personal services Mwithout rogard to the provisions

of law vepulating the employmént and compensation of persous:

in Government: servied,™ was also contained in the appropri-

atlon for the White Vouse Office for fiscal 967, the yecar

4n vhich 5 ¥.8.C. § 4110 was cdacted. 81 Stat, 117, It
appcars to have been parrled forward from prior years withe
out comuent, There is nothing in the legislative history
of 5 U.8.C. § 3110 that sheds eny light on thé interaction

of that seetion and the langunge in the White House Office

appropriation, quoted above., Howover, although the question
is not wholly free of doubt (in view of the broad language
in the dppropriation for the White House Office), it is uy
opinion that the specific prohibition should be construed
to be anx exception to the gefieral rule that limitations on
cuployment do not, apply to the White House Office, As thd

Supreme Court recently stated, "It i a2 basic principle of

statutory constriiction that a statute dealing with a narrow;

precise, and gpecific subject is not submerged by a later
cmacted statute covering o moré gemeralized spectrum,’ -

Radzanower vi Toéuche Ross & €o., 426 U.S, 148, 153 (1976).

Here this rule has cven greater force, because althéugh the
1anguage in the current Whitc Housd appropriation is "later

* enacted;" it has simply been carricd fortard from acts pre=
dating- the passage of 5 U.S.C. § 3110.. e

| The secoud argusent advanced by the Civil Service Com=
mission £5 based on the langudge in 5 U.S.C. § 3110 that -

prohibits appointmeats to a civilian position in an Tageney™
over which thé appointing official has control. In the
Gommission's view, while some componenty within the Exccu~
tive Office of the Pregident may properly be viewed as
"Executive agencies,” thé Presidént's personal staff would
not. In the face of the avidence of législative duteat,
discusged above, to dpply tho prohibition to-the Prasideat's

_personal staff, I do not belicve that the tcmm "Exceutive
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ageaey™ may properly be construed in such a norrow fashions
Tt is not apparent téd me why the Khite Houge Office or the
eatire Exceutive Offlce of the Presideat connot be considercd
to be the appropriats "Executive agoncy' under 5 U.S.C.

§ 3110(a)(1). CE£. 5 UaS.C¢ § 552(e) (1975 Supp.).

Finally, the Civil Scrvice Commission suggests that
there night be serious constitutional questions involved
in interpreting the statute to apply to appointments to the
President or Viee President's staff. 1T belicve this argu-
went: is of dubious validity. The cases the Comuission cites
in cupport of tho proposition deal with the power of a court:
to conduct a post hoc cxamingtion of the motives behind a
specific sppofntment made by a State official in -whom the
discrotionary power of appointment is vested. }Mayor v.
Bduentional Equality Leagua, 415 U.S. 6035, 613-14 (1974)s
Joncs v, Hallocd, 386 Fe Supp. 815 (M.D. Ala. 1974), aff'd
533 F.2d 963 (5th Cir. $973)., WNeither case addresses the
power of the Loglslative Dranch of the Fedowal Goveramcat
to estnblish the qualifications ndeessary to hold a posi-
ticd in the Federal Government, which is the purpose of 5
U.5.C. § 3110, The political ond practical difficulties

and poteatisl for ezbarrasemeat to a coordimate branch in-

hering inda court's second-guessing of a speclfic appoint-
wment by an clected officinl are obvious, Put thesc same
problens do not exist in Congress' establishing the threshe
hold qualifications of the perscas from whom the President
may select in making & particular appointment. This i3 c¢sg~
peeially trué vhere, as hore, the effect of tho qualifica-
tion requivement $s to eliminate-only a hondful of persons
from the ppol of possible appointees. ‘

It is geacrally thought that Congrass docs not impere
migsibly invade the Prosideat's constitutional power of
appointmcat: by ¢stablishing qualifications for an office

or position to which the President makes dppoiutments. E.
Corwin, Tho President, Office mmd Powors, 1787+1957 (1957),

v~

at pp. 74-75, I oce no reason why tho limitation in 5 U.8.C,

§ 3110 should stand on a differcent footing. In fact, in

a menofandus dated Novembor 14, 1972, f£rom Assistant Attornoy
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Genoral Roger €. Granton, to- John Deau, Counscl to the
Prasidant {copy attpched), this office took the posi.tion

that 5 U.5.C, 5 3110 prohibitcd fhe President from ap= -
pointing a relative to @ temporary or pérmaneit position

on the White Hoitse staff, The memorandum noted that what-
ever the econstitutipnal difficultios in opplying thé

statute when thé Priésideat cxorcises his aguthority under "
Article II, Scction 2 of the Constitution to appoint Yofficeérs

- of the United States" == guch as Cabiunet or other high-

level officials ==, the statute seeméd clearly to apply
to stbordinate posi.tiona on the White House staff, which

- £a1l within the category of inférior officors op employces

subject: to congressional contrc‘l.

For the foregoiny redsons, it :ls my concluaion that

5 U.S.0. § 3110 prohibits tho President frem appointing

his sontto 4 White Héuse staff position. 4s pointed out

. 4n ou¥ mémorandum of February 18- ropording Mes. Caxter;

it ciokes no différenca t:hat: he would sorve w:!.thout: com~

'pensatian.





